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NATIONAL GUARD CLAIMS 


WEDNESDAY, MAY 11, 1960 


Hovusr or REPRESENTATIVES, 
SUBCOMMITTER No, 2 OF THE 
(COMMITTEE ON THE JUDICIARY, 
Wash ington, Da Fi 


The subcommittee met, pursuant to notice, in room 327, House Office 
Building, Hon. Thomas J. Lane presiding. 

Present: Representatives Donohue, Henderson, Kasem, and Cahill. 

Also present: Messrs. Shattuck and Finge Be 

Mr. Lane. The committee will kindly come to order and the Sub- 
committee No, 2 of the House Committee on the Judiciary has before 
it for a hearing at this time H.R. 5435 and H.R. 9315. H.R. 5435 was 
fled by Congressman Mendel Rivers of South Carolina, to extend the 
Federal Tort Claims Act to members of the National Guard when en- 
gaged in training duty under Federal jaw, and for other purposes. 
H.R. 9315 was filed by the chairman of the Judiciary Committee, Mr. 
Celler, to assume the State’s liability for activities of members of the 
National Guard engaged in air defense activities on a tactical site 
which is under the control of the Army or the Air Force and for other 
purposes. 


(The bills areas follows :) 


[H.R. 5435, 86th Cong., lst sess. ] 


A BILL To extend the Federal Tort Claims Act to members of the National Guard when 
engaged in training duty under Federal law, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2671 of title 28, United States 
Code, is amended to read as follows: 
“$2671. Definitions 

‘As used in this chapter and sections 1346(b) and 2401(b) of this title, the 
term 

“*Federal agency’ includes the executive departments and independent estab- 
lishments of the United States and corporations primarily acting as instrumen- 
talities or agencies of the United States, but does not include any contractor 
with the United States 

“‘Emplovee of the Government’ includes officers or employees of any Federal 
agency; members of the military or naval forces of the United States and, 
while engaged in training or duty under section 316, 502, 503, 504, or 505 of title 
v2 Of the United States Code or other provision of law under which they are 
entitled to Federal pay or for which such pay has been waived; members of the 
National Guard. as defined in section 101(2) of title 82 of the United States 
Code; civilian employees of the National Guard of a State, Territory, or Common 
Wealth, emploved under the authority contained in section 709 of title 32 of the 
United States Code, and paid from Federal funds; and persons acting on behalf 
of a Federal agency in an official capacity, temporarily or permanently in the 
service of the United States, whether with or without compensation 

“Acting within the scope of his office or employment’ in the case of a member 


of the military or naval forces of the United States or, while engaged in training 


1 
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or duty under section 316, 502, 503, 504, or 505 of the United States Code, or Other 
provision of law under which he is entitled to Federal pay or for which such pay 
has been waived, a member of the National Guard, as defined in section 101(2) of 
title 32 of the United States Code, means acting in line of duty.” 

Sec. 2. Section 2735(f) of title 10, United States Code, is amended to reaq 
as follows: 

“(f) For the purposes of this section— 

“(1) a member of the Coast and Geodetic Survey or of the Public Health 
Service who is serving with the Navy or the Marine Corps, 

“(2) a member of the National Guard who is engaged in training or duty 
under section 316, 502, 503, 504, or 505 of title 32 of the United States Code, or 
other provision of law under which he is entitled to Federal pay or for 
which such pay has been waived, and 

“(3) a civilian employee of the National Guard of a State, Territory, or 
Commonwealth, employed under the authority contained in section 709 of title 
32 of the United States Code and paid from Federal funds, 

shall be treated as if he were a member of the armed force concerned.” 


(H.R. 9315, 86th Cong., 2d sess.] 


A BILL To assume the States’ liability for activities of members of the National Guard 
engaged in air defense activities on a tactical site which is under the control of the 
Army or the Air Force, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2671 of title 28, United States 
Code, is amended to read as follows: 

“As used in this chapter and sections 1346(b) and 2401(b) of this title, the 
term 

“*Federal agency’ includes the executive departments and independent 
establishments of the United States and corporations primarily acting as 
instrumentalities or agencies of the United States, but does not include any 
contractor with the United States; 

“‘employees of the Government’ includes officers or employees of any 
Federal agency ; members of the military or naval forces of the United States 
and, while engaged in air defense activities on a tactical site that is under 
the control of the Army or the Air Force, members of the National Guard, 
as defined in section 101(2) of tithe 32; and persons acting on behalf of a 
Federal agency in an official capacity, temporarily or permanently in the 
service of the United States whether with or without compensation ; and 

*“‘acting within the scope of his office or employment’, in the case of a 
member of the military or naval forces of the United States or, while engaged 
in air defense activities on a tactical site that is under the control of the 
Army or the Air Force, a member of the National Guard, as defined in section 
101(2) of title 382. means acting in line of duty 

Sec. 2. Section 2733(f) of title 10, United States Code, is amended to read as 
follows: 

“(f) For the purposes of this section— 

"“(1) a member of the Coast and Geodetic Survey or of the Publie Health 
Service who is serving with the Navy or the Marine Corps, or a member of 
the National Guard who is engaged in air defense activities on a tactical 
site that is under the control of the Army or the Air Force, shall be treated 
as if he were a member of the armed force concerned ; and 

“(2) a person employed by the National Guard under section 709 of title 
32 who is engaged in air defense activities on a tactical site that is under the 
control of the Army or the Air Force, shall be treated as if he were a civilian 
officer or employee of the military department concerned.” 

Sec. 3. Section 710 of title 22, United States Code, is amended by adding the 
following new subsection at the end thereof: 

“(¢) Notwithstanding subsections (b) and (c), each State and _ territory, 
Puerto Rico, the Canal Zone, and the District of Columbia is relieved of account 
ability and pecuniary liability for military property issued by the United States 
to its National Guard for air defense activities on tactical sites that are undet 
the control of the Army or the Air Force, except for loss or destruction of, oF 
damage to, that property attributable to an officer, employee, or agent of that 
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State or territory, Puerto Rico, the Canal Zone, or the District of Columbia, 
whichever is concerned, who is not engaged in those activities.” 


Mr. Lane. The first witness this morning was to be the author and 
sponsor of the bill, H.R. 5435, the Honorable Mendel Rivers of South 
Carolina. Due to the fact that he is chairman of a subcommittee on 
armed services he is unable to be here but he has sent along to the com- 
mittee, as author and as one that has been primarily interested in this 
legislation, his statement. So at this time I will read his statement for 
the benefit of the committee. [Reading :] 


STATEMENT OF Hon. L. MENDEL RIvers, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF SourTH CAROLINA 


Mr. Chairman and members of the committee, I am most grateful to you for 
scheduling hearings on H.R. 5435, a bill introduced by me which would extend 
the Federal Tort Claims Act to members of the National Guard when engaged 
in training or duty under Federal law. 

My purpose in introducing this legislation was to place National Guard per- 
sonnel in the same relative position in respect to Federal liability as are mem- 
bers of the othc c Reserve components of the armed services. 

As you know, at the present time, because of the peculiar status of our Na- 
tional Guard units, tortious acts committed by National Guard personnel in 
line of duty during the performance of federally required or prescribed training 
are not, by statute, recognized in our Federal courts. Similarly, the Military 
Claims Act administered by the various military departments does not extend .to 
third party claims for damage to property caused by members of the National 
Guard or National Guard technicians. 

As chairman of the subcommittee of the Armed Services Committee concerned 
with Reserve and National Guard matters, I have attempted whenever possible 
to support and promote legislation which would apply with equal effect on all 
our Reserve components. As I have previously indicated, H.R. 5435 is designed 
for that sole purpose and would place National Guard personnel when engaged 
in activities directed and prescribed by the Federal Government in the same 
position as their other Reserve contemporaries. 

I also understand that the Department of Defense has submitted a report to 
your committee which recommends substitute legislation in lieu of H.R. 5435. I 
have not had an opportunity to examine this legislation in detail, but it is my 
understanding that it is much narrower in seope and would accomplish little 
more than is presently the case under existing administrative regulations of the 
Department of Defense. 

Your distinguished chairman, Mr. Celler, has also introduced a bill, H.R. 
9315, on this same subject. Although H.R. 9315 has the same purpose as H.R. 
435, it is my belief that it is also more narrow in its scope than H.R. 5435 and, 
therefore, does not completely meet the need for legislation in this area. 

In summary, I respectfully request your support of H.R. 5435, since it is the 
legislative proposal which I honestly believe is best suited to accomplish its 
avowed objective. 

Thank you very much for the opportunity of appearing before your com- 
mittee, 


Also I have a statement submitted by the Honorable Frank M. Coffin, 
of Maine, to this subcommittee in behalf of H.R. 5435. a bill to extend 
the Federal Tort Claims Act to members of the National Guard when 
engaged in training duty under Federal law, and for other purposes. 

His statement will be ph wed in this part of the record if there is no 
objec tion. 

(The statement referred to follows :) 


STATEMENT OF Hon. FRANK M. Corrin, A REPRESENTATIVE IN CoNGRESS FROM 
THE STATE OF MAINE, IN SUPPORT OF H.R. 5435 


Mr. Chairman, I wish to go on record in support of H.R. 5435 to extend the 
Federal Tort Claims Act to members of the National Guard when en raged in 
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training duty under Federal law and for other purposes. This bill wag intro 
duced at the request of the National Guard Association, the Adjutants Genera] 
Association and was sponsored by the States. It extends both the Federal Top 
Claims Act and the Military Claims Act to the members of the National Guard 
and full-time technician employees of the National Guard. 

This legislation has the wholehearted support of the adjutant general of the 
State of Maine, Maj. Gen. E. W. Heywood. Recently General Heywood Wrote 
to me, expressing his interest in this legislation. He said in part: 

Today (other than for incidents arising from annual summer training of 
the National Guard) an individual who suffers loss of life, personal injury, 
or property damage arising from activities of the National Guard preserjbe 
by Federal statute has no redress unless it is against the individual Nationa) 
Guardsman or unless the State waives its sovereign immunity for this purpose, 

“Modern equipment now in the hands of the National Guard and utilized jp 
its training to include vehicles, tanks, heavy weapons, and jet aircraft for its 
Federal mission increases the probability and changes of accidents which might 
involve tremendous loss of life and/or vost property damage. 

“The Army Reserve and Air Force Reserve is covered by the Federal Tort 
Claims Act and the Military Claims Act when engaged in activities identical 
to that of the National Guard. Accordingly, the enactment of H.R. 5485 js 
desirable to provide equality of treatment between and among the Reserve com. 
ponents, provide our indiivdual citizens with an avenue of recovery for Joss 
or damage sustained as a result of federally prescribed and required activities 
of the National Guard, and relieve the States of the inherent possibilities of 
the excessive liability arising asa result of unfortunate accidents.” 

Because of the importance of the National Guard in our national defense 
effort and because of the sacrifice which citizens throughout the country make 
in maintaining the guard as an effective unit in our defense program, I be 
lieve the Federal Government has an obligation to extend the protection of 
the Federal Tort Claims Act and the Military Claims Act to members of the 
National Guard. I urge favorable action by this committee on this legis 
lation. 


Mr. Lane. Now the first witness for the Department of Justice on 
this bill this morning, if there are no Members of the C ongresspraaa 
will be Attorney George Stephen Leonard, First Assistant, Civil 
Division, Department of Justice. 

Mr. Leonarp. Mr. Chairman, IT have a statement for the Depart- 
ment of Justice. With your permission I should like to place this 
statement in the record and read it to the committee at this time. 

Mr. Lane. That is perfectly all right. 


STATEMENT OF GEORGE STEPHEN LEONARD, ESQ., FIRST 
ASSISTANT, CIVIL DIVISION, DEPARTMENT OF JUSTICE 


Mr. Lronarp. The Department of Justice recommends against en- 
actment of each of these bills as presently drafted. Although their 
objectives are somewhat related and our objections to each are hasi- 

cally the same, it seems to me it would be preferable first to state our 

views se parate ‘ly as to H.R. 5435, the more comprehensive of the two 
bills, and then to consider H.R. 9315, which relates to a special and 
limited kind of proposed National Guard activity 

The general objective of H.R. 5435 is to create a new Federal (7ov- 
ernment lability for damage resulting from the general activities of 
members of the National Guard. This would be om ied, for 
the most part through section Z by amend yr the Fecle al Tort ( ‘laims 
Act so as to include within its definition of the phrase “employee of 
the Government” for whose torts the United States is generally linble 
under that act, and of the phrase “acting within the seope of his 
employment”: first, members of the National Guard while they are 
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enguged in training or other duty pursuant to the provisions of 32 
U.S.C. 316, 502, 503, 504, or 505, or any other provision of law under 
which they are entitled to Federal pay or for which such pay has been 
waived; and second, civilian employees of the National Guard who are 
employed, under 32 U.S.C. 709, as caretakers of National Guard arma- 
ment. and equipment, this being, for the most part, materiel loaned to 
the National Guard by the Federal Government. By section 2, the 
bill would also amend and extend, in similar fashion, the pertinent 
provisions of the so-called Military Claims Act, 10 U.S.C. 2733, under 
which the Secretaries of the several military departments are author- 
ied to make administrative settlements of claims for property dam- 
age or personal injuries arising out of the activities of their respective 
departments; this act now provides for claims for damage caused 
a by their own civilian or military personnel in the course of their 
official duties, but—as distinguished from the Tort Claims Act—in 
circumstances where the damage is not attributable to any ascertain- 
able negligence. 

In general, under sections 316, 502, 503, 504, and 505 of title 32, 
officers and other personnel of the National Guard, either as a unit or 
individually, may be authorized or required to undertake certain 
training and related activity. Under section 316, the President may 
detail National Guard oflicers as instructors at rifle ranges for the 
training of civilians: under section 502, National Guard units are re 
quired to assemble for drilling and instruction, including indoor 
target practice, at least 48 times each year, and to participate in train- 
ing at encampments, maneuvers, etc., at least 15 days each year; under 
section 503, the National Guard may be required to participate, inde- 

ndently or in conjunction with the Army or Air Force, in exercises 
he field or coast-defense instruction; under section 504, members of 
the National Guard may attend schools conducted by Regular Army or 
Air Force officers, and participate in small arms competition; and 
under section 505, they may be authorized to attend certain service 
schools and be attached to an Army or Air Force organization for 
routine practical instruction. 

Under this bill, accordingly, every National Guard man would, 
while engaged in any such activity, be deemed to be a Federal em- 
ployee acting within the scope of his employment or in line of duty 
as such, for whose tortious conduct the United States would therefore 
be liable in court actions under the Federal Tort Claims Act. It 
should be noted, for present purposes particularly, that although each 
one of these activities will have been authorized by Federal law, all 
of them are usually conducted without any direct supervision or con- 
trol by Regular Army or Air Force personnel; they would remain 
strictly National Guard training activities, and the guardsmen so 
engaged would not have been called into active Federal service. Since 
the National Guard comprises upward of 475,000 members, their 
torts while engaged in those activities would involve a financial burden 
of major proportions to be assumed by the Federal Government. 

The Justice Department’s particular concern with this bill and the 
basis of its objections, is the creation of an insurer liability within the 
Federal Tort Claims Act. This law, enacted in 1946, is that under 
which, with certain exceptions not. here relevant, the Government ac- 
cepted liability for the negligent or other wrongful conduct of its 
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employees, 1 mel ding servic emen, while: acting within the scope of their 
employment. The objec tive of this law, as the courts have re peatedly 
emphasized | In construing the intent of C ongress Is, In general, to im. 
pose upon the Federal Government li: bility for the torts of its owp 
employees as if it were a private person, and by reference to the same 
common law principles of respondeat Superior which have always 
governed questions of this kind in private litigation. 

Essential to the imposition of such lability is the existence of 
master-servant relationship between the person who committed the 
tortious act and the party upon whom lability therefor i: vate : 
be imposed, as well as proof that the tort-feasor, the servant, 
then acting within the scope of his employment: that is, in paren 
of his master’s business. And the critical test of a master-servayy 
relationship has always ae whether the person sought to be charged 
as master controlled or had a right to control the manner of per: 
formance of the sais from which the damage resulted. In other 
words, only the person having control can be held blameworthy for 
failing to compel safe practices. That these principles underlie and 
circumscribe the area of Federal Government responsibility under the 
Federal Tort Claims Act has repeatedly been affirmed by the courts 
In scores of court decisions since its enactment. See, for example, 
US. v. Cam phe 7,172 F. Yd 500, 503 (CLA. 5). cert. denied. 337 US. 
957; UW. v. Eleazer, 177 F. 2d 914, 916 (CLA. 4), cert. denied, 339 
U.S. 903 

It is therefore well established by court decision in Federal Tort 
Claims Act cases that unless and until they have been called into the 
active service of the United States, National Guard men must be 
regarded as employees of their respective States, not of the United 
States, since they are under the direction and control, not of the 
United States, but of the States, and every court that has considered 
the question has held that the United States is not liable under the 
Federal Tort Claims Act for the torts of members of the National 
Guard, acting as such. See, for example, Wi//iams v. U.S., 189 FM 
607 (CLA. 10): MeCranie v. US. 199 F. 2d 581 (C. A. 5). cert. denied, 


SS 


345 U.S. 922: Slagle v. UWS. 243 F. 2d 404 (CLA. 5): Storer Broak- | 


casting Co.v. UW.. 251 F. 2d 268 (CLA. 5). cert. denied, 356 U.S. 95h: 
UW. v. Prager, 251 F. 2d 266 (C.A. 5), cert. denied, 356 U.S. 9392 

The same rationale that looks to the controlling organization holds 
that when National Guardsmen are actually under the control, in 
whole or in part, of regular Army or Air Force officers or other 
Federal personnel, the Government is liable for their negligence. In 
such instances, however, the proposed legislation would be quite U1 
necessary, for the Government's responsibility already exists under 
the present provisions of the Federal Tort Claims Act. And the 
enactment of unnecessary legislation, I am sure I need not emphasia, 
always s tends to create legal problems of statutory conflict. 

The provision which would expressly include within the definition 
of “employee of Government” civilian employees of the National 
Guard who perform caretaker functions with respect to the National 
Guard’s military equipment, and are separately paid for such service 


1Only one exception has been made Members of the Tiistrict of Columbia Nationtl 
Guard, which, as distinguished from the several State National Guard units, Is peculiarly 
under the control of the President, are rerarded as Federal employees for purposes of 
Federal Tort Claims Act (O'Toole v. U.S., 206 F. 2d 912 (C.A. (3)) 
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NATIONAL GUARD CLAIMS 7 


under 32 U.S.C. 709, is also unnecessary, and thus objectionable, for 
the same reason. For it has already been held under the principles we 
have discussed in an unbroken series of court decisions that, because 
of the control relationship between such persons and the Federal 
Government and its property, the latter is responsible for their torts 
under the present provisions of the Federal — Claims Act. See 


US. v. Holly, 192 F. 2d 221 (C.A. 10) OS, sy Tmo, 197 F. 2d 230 
(GCA. 5): UN. ve. Dunean, 197 F. 2d 233 (°C. A.’ : Courtney Vv. U.S.. 
930 F. 2d 112 (C.A. 2): US .vV. Mar-Le Seuaneneas a 2d 854 (C. A. 3). 


The administrative disposition of claims under the Military C laims 
Act, rather than by suit under the Federal Tort Claims Act, is not a 
matter of direct concern to the Department of Justice and we would 
defer to other agencies on this point. However, it should be noted 
that the basic se scheme of the Milits ary Claims Act is that allowable 
claims thereunder must have resulted from some activity directed and 
supervised by the Federal Government and performed by a person 
responsib ile to it and sub ect to its direct control; that is, only an em- 
ployee or servant of the Federal Government while : acting within the 
scope of his employment as such. This, of course, would raise the 
same jurisdiction: al problems. 

To divorce responsibility from control is to forgo any rational legal 
basis for payment. The bill is simply one for insurance. As such it 
would be preferable to indemnify the States than to create a new con- 
cept of liability. 

To turn now to HLR. 9315, which deals with another kind of pro- 
posed National Gruard activity, also in the nature of training duty: 

The first objective of this bill, section 1, is to extend the coverage of 
the Federal tort Claims Act, and thus the Federal Government’s 
liability thereunder, to torts of members of the National Guard while 
they are engaged in “air defense activities on a tactical site which is 
under the control of the Army or the Air Force.” Its second, and 
parallel objective, section 2, would be to authorize administrative 
settlements of claims so arising under the Military Claims Act. Both 
of these ends would be accomplished by the same means as are pro- 
posed in H.R. 5435; that is, by amending the “definitions” sections of 
the Federal Tort Claims Act and the Military Claims Act, respec- 
tively, so thi . every National Guardsman, while so engaged, would be 
deemed to be an “employee of the Government” for ae Tort 
Claims Act purposes, and, as to the Military Claims Act, a “civilian 
oficer or employee of the military departments conce wae? acting 
within the scope of his employment or in line of duty. 

Its final objective, — +, would be to relieve the States, terri- 
tories, Puerto Rico, the Canal Zone, and the District of Columbia 
of liability for loss of or " amage to military property issued to their 
National Guard units by the United States for use in air defense 
activities on such sites, exce pt for losses attributable to conduct by an 
officer or employee of the States or territories, et cetera, who was not 
engaged In such activities. Under existing provisions of 32 U.S.C. 
710, which would be amended ace ordingly, if the loss of any -prepenty 
issued by the Federal Government for use in any National Guard 
activity is attributable to negligence, li: ibility therefor is to be imposed 
upon the State or territory involved, or upon the person chargeable 
for the loss. Under 32 U.S.C. 710(a), all such material remains 
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the property of the United States. The proposed exculpation of re- 
sponsibility would thus be applicable only to property issued for use 
in connection with activities of the kind covered by this bill. 

The bill deals, therefore, with three essentially diffe ‘rent, although 
superficially related problems. The first section pertains to tort 
liability to third persons injured as a result of the operations so de- 
scribed, and thus touches clirectly upon basic difficulties of the kind 
I have already considered in connection with H.R. 5435. The ques- 
tion of paying out money administratively under section 2, is not a 
policy matter within our ambit but needs a clear criterion of responsi- 
bility to avoid difficult legal issues and resultant litigation. The 
last section, which deals only with the responsibility of the States 
to the United States for the care and preservation of Federal property 
issued to their National Guard units in connection with such “air 
defense activities,” involves what are essentially policy considerations 
in which the Department of Justice can claim no particular interest 
except to note that it constitutes a forgiveness of any damage to the 
United States arising out of fraud and theft as well as negligence. 

As a particular aspect of the general principles | have already 
discussed In connection with Il R. D435, it should be noted, at the 
outset, that in providing that “employee of the Government” is to 
include National Guardsmen “while engaged in air defense activities 
on a tactical site that is under the control of the Army or the Air 
Force,’ the significant phrase “under the control of,” modifies only 
“tactical site.” not “air defense activities.” So far as appears, there- 
fore, Federal Government responsibility for the greek ul of National 
Guardsmen So engaged could ensue even if their activities on such 
sites had not been under the control of a Federal ofl er or employee; 
for “under the control of the Army or the Air Force” serves only to 
identify and circumscribe the place and not the nature of such ae- 
tivities. Of course, if there is contro] of the activity itself, the United 
States is already liable. 

I would also suggest that the title of this bill tends to be misleading. 
Insofar as the bill deals with tort liability to third persons, there is 
implicit in the phrase “To assume the States’ liability for activities 
of members of the National Guard engaged in * * *,” the assump- 
tion that all, or at least most, of the States are now subject to legal 
liability for the tortious conduct of such operations by their National 
Guardsmen, and that this bill would provide indemnification by the 
United States against such liability. I should make it absolutely 
clear that the Department of Justice does not oppose any true In- 
demnification legislation if Congress wishes to assume the cost 
i ivolved. 

In any event, the body of the bill makes it quite clear that this is 
not actually indemnifie: ation legislation. It is another bill, like H.R. 
5435, in which an insurer's liability is to be assumed by the United 
States for the conduct of National Guardsmen while acting under 
State control. 

As it has been reported to me, the justific ation for this bill is that 
some States have refused to enter into agreements for National Guard 
maintenance of “air defense sites” without statutory assurance that 
they will be held harmless in the event of an accident during such 
activities. Additionally, the States ask to be relieved, by statute, 
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NATIONAL GUARD CLAIMS 9 


of responsibility for loss of or damage to Federal property resulting 
from related conduct of their National Guardsmen. As to the former, 
indemnification would better serve the purpose. As to the latter t his 
isnot a question for this Department if no waiver of criminal liability 
is intended. 

Mr. Lane. Thank you very much, Mr. Leonard. 

Any questions 4 

Mr. Henperson. No questions. 

Mr. Lane. Thank you, Mr. Leonard. We appreciate your appear- 
ance here this morning. It is a very helpful statement. 

The next witness is Attorney Lester 5S. Jayson, of the Tort Claims 
Section, Civil Din ison. Department of Justice. 

Mr. Javson. 

Mr. Jayson. Yes, I had not known I would be called, Mr. Chairman, 

Mr. LANE. Did you have a chance to see these two bills ¢ 

Mr. Jayson. Yes. 

Mr. Lane. Do vou wish to comment en them ? 

Mr. Jayson. My own views are substantially those set forth in Mr. 
Leonard’s statement representing our Department views. 

Mr. Lang. The same exactly ¢ 

Mr. Jayson. Yes, sir. 


STATEMENT OF LESTER S. JAYSON, ESQ., CHIEF TORT CLAIMS 
SECTION, CIVIL DIVISION, DEPARTMENT OF JUSTICE 


Mr. Lane. In your opinion would this legislation, if passed, bring 
in many case before the Department ( 

Mr. Jayson. This would be largely speculation, but I can tell you 
a littl bit about our experience with the Department of the Army. 

We have at the present time, I should think, roughly 400 pending 
eases with claims in the area of over $50 million. The National Guard 
activities representing the activities of approximately a half a million 
men, | would think, could be very substantial, bearing in mind that 
the Government's lability in tort relates not only to motor vehicle 
accidents but covers the broadest field conceivable. 

For example, a midair collision between a National Guard plane 
and a commercial airliner with 40 or 50 or 75 passengers could result 
Ina vast potential liability even though we have no control over the 
pilot of the plane. We have such litigation at the present time arising 
out of a midair collision near New Brunswick, Md.. about 2 years 
ago. 

Mr. Lane. Yes. 


Mr. Jayson. That’s a situation in which we contend we did not 


control, we did not direct, we did not undertake the flight by the Na 
tional Guard jet pilot. If this legislation were to be enacted. of 
course the Government would have to assume that responsibility. 

Mr. LANE. Yes. they would be responsible. 7 

Mr. Jayson. Additionally, some of the proponents of the bill have 
mentioned informally, that on some occasion there might be an 
enormous disaster with our modern weapons some of which might be 
accidentally discharged. 


The fatalities, the personal injuries, could 
be very extensive. 











10 NATIONAL GUARD CLAIMS 


They have suggested that perhaps the States are not in a position to 
respond in damages to the citizenry in that regard. As Mr. Leonard 
has already pointed out, the States themselves have not assumed lig. 
bility with the exception of maybe two or three States that permit 
themselves to be sued. On the other hand, in the event of such a really 
major disaster, I think it might be wiser for the Congress to do as it 
did in the Texas City litigation, that is to retain substantial contro 
over the amount of damages that might be given to those who suffered 
injury or death. 

Mr. Lane. All in all, how is the Torts Claims Act working out? 

Mr. Jayson. I think it has been working in its present form ina 
very satisfactory way. There are areas of course of great, great 
difheulty. There are areas of frontier type of torts, but we must be 
cognizant of the fact that the Tort Claims Act has been on the books 
for about 14 years. 

Mr. Lane. That is right. 

Mr. Jayson. We have been developing as carefully as We Can, inter- 
pretations of the act, uniform approaches. We have many court 
decisions. The present bill would introduce a new concept whieh 
would upset and substantially depart from the basic pattern whieh 
has already been developed. And that is, again, one of the reasons 
why our Department is opposed to enactment of this bill in its present 
form. 

Mr. Lane. Has your Department come up from time to time with 
any recommended amendments or changes in the Federal Tort Claims 
Act? 

Mr. .JJAyson. No, but we do have at the present time an I nterdepart- 
mental Federal Tort Claims Committee which consists of representa- 
tives of all departments who are interested in tort work, and as you 
know most of them have handled torts in one way or another, admin- 
istratively or because of their employees being engaged in tortious 
conduct. This (‘omunittee which has been meeting during the past 
year and a half has as one of its functions the suggestion of amend- 
ments, new legislation relating to the tort field. Our Committee is 
going to engage in its final meetings within the next month or two, 
and we may come up at the next session of Congress with a whole 
group of suggestions for modification. 

Mr. Lane. I think this committee would welcome any further ree: 
ommendations from your Department in reference to that. As you 
say, this was put on the statute book in 1946, it was kind of a novel 
idea at that time. It has been on there for 14 years now and there 
must, in that period of time, be some worthwhile suggestions that the 
Department has as a result of 14 years of experience. So that, if the 
Department does have any ideas along those lines, I think the com 
mittee would be pleased to have them. 

Mr. J AYSON, We would be very happy to present those, Mr. (Chair: 
man. Some of them will arise out of the adverse results we have had 
in the court decisions, appellate and Supreme Court. Some of the 
problems we have relate to areas where we think our liability ought te 
be extended, but it Isa problem which should be gone Into quite care 

fully, and this Interdepartmental Committee is going into it, 

Mr. Lane. Thank you very, very much. 
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NATIONAL GUARD CLAIMS 11 


Any questions, Mr. Henderson ¢ 

Mr. Henverson. ‘To return for just one moment to the bills before 
ys, as I understood your statement, most of the States do not permit 
themselves to be liable for tortious acts in this area. 

Mr. Jayson. It is my understanding there are only about seven or 
eight States. 

Mr. Henperson. Therefore this legislation would not do anything 
to relieve States of liability ; except in those seven or eight States / 

Mr. Jayson. No; there are seven or eight States that I understand 
have permitted themselves to be sued in tort but of those seven or eight 
I think only two actually accept liability for torts of the National 
Guard. 

Mr. Henverson. | see. This legislation, then, would result in the 
Federal Government shouldering a burden that no one else has shoul- 
dered to this date, except in those two States / 

Mr. Jayson. That is correct, 

Mr. Henperson. That is all I have. 

Mr. Lane. That is all. Thank you very, very much, Mr. Jayson. 
We appreciate your appearance here this morning. 

The next witness is one who has been very much interested in this 
subject matter for some period of time, and is here representing the 
National Guard Association as president of that fine organization, for 
which we have the greatest respect. Not only is he president of the 
National Guard Association but he is also the adjutant general for the 
Commonwealth of Massachusetts. I know, of my own experience, 
that he is doing an exceptionally good job as adjutant general of the 
Commonwealth and he is one who has been interested in guard affairs 
his entire life, so we are en . a him as the next witness. 

Maj. Gen. William H. Harrison, Jr., I'm glad you have come down 
from Massachusetts, General Harrison, to get us and our staff to he ‘Ip 
you, if we e an, on this legis lation before the committee. 

Major General Harrison. With your permission, Mr. Chairman, I 
would like the record to show that I am accompanied by Gen. John 
Strauss, the legal counsel of the National Guard Association for the 
United States. 

Mr. Lane. And your address, General Strauss. 

General Srrauss. Washington. 


STATEMENT OF MAJ. GEN. WILLIAM H. HARRISON, JR., PRESIDENT, 
NATIONAL GUARD ASSOCIATION OF THE UNITED STATES 


General TLarrison. We are indeed indebted to you and the mem- 
bers of this committee for scheduling this hearing on H.R. arin a 
bill to extend the Federal Tort Claims Act to members of the Na- 
tional Guard when engaged in training or duty under Fede ral law, 
and for other purposes, and for provi ling our association the oppor- 
tunity to appear and discuss this matter. 

The subject of liability with its attendant financial burden arising 
from N; ationn | Cai ird te tivitie s direc ‘ted or preser ibed by the F ede: 
fovernment is of significant importance to the States. 

H. x? D435. if enue ted, woul | 

(1) Extend the provisions of the Federal Tort Claims Act to 
provide Federal liability for the torts of 


r 
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_ (a) Members of the National Guard when committed jp 
line of duty during performance of federally required or 
prescribed training or duty; and 

(6) National Guard technicians, civilian employees, when 
committed in the scope of their employment : and 

(2) Extend the coverage of the Military Claims Act to ay. 
thorize the appropriate military department Secretary to inves. 
tigate and pay third party claims for damage to property or for 
personal injurv or death when caused by members of the Na- 
tional Guard or National Guard technicians, civilian emplovees, 

The provisions of the bill are twofold. The net result of enact. 
ment would be to place members of the National Guard and National 
Guard technicians; civilian employees, in the same position in respect 
to Federal liability as are members of the Army Reserve and Air 
Force Reserve and the civil service persons employed to assist in the 
administration, training, and equipment maintenance of those com- 
ponents. 

Congress has declared that the Reserve components of the Armed 
Forces of the United States are maintained for the purpose of pro- 
viding trained units and qualified individuals to be available for 
active duty in the Armed Forces of the United States in time of war 
or national emergency, and at such other times as the national security 
may require. : 

The Army National Guard of the United States and the Air Na- 
tional Guard of the United States are Reserve components of the 
Army and Air Foree, respectively. Hlowever, in time of peace and 
when not in Federal service they are administered, uniformed, 
trained, and equipped im their status as the Army National Guard 
and the Air National Guard of the several States——known as the 
SO enalled militia or sfate status. Accordingly, the Federal (rovern- 
ment is apparently not legally responsible for the tortious acts of 
National Guardsmen committed while performing inactive duty 
training or full-time training preseribed and required under Federal 
statutes. Likewise, claims of third parties arising as a result of those 
activities are not cognizable under the Military Claims Act. 

Members of the National Guard are required to perform specified 
training and duty under the pro\ isions of title 32, United States Code, 
Such training and duty is performed at the direction of, and inures 
to the benefit of, the Federal Government, is in preparation for & 
Federal mission, and extends far beyond any possible requirement 
necessary for a purely State mission such as eivil disaster or civil 
disorders. For example, the acquisition of proficieney in piloting 
jet aircraft, driving huge tanks, and firing heavy artillery is com- 

The training and duty enunciated above is identical to that per 
formed by members of the Army Reserve and Air Force Reserve 
whose tortious acts, when committed in line of duty, are cognizable 
under the Federal Tort Claims Act. Similarly, third party claims 
arising as a result of activities of the Army Reserve and Air Force 
Reserve may be investigated and paid under provisions of the Mili- 


pletely in preparation for modern war. 


tary Claims Act. 
National Guard technicians, civilian employees, are furnished to 
the States for the purpose of assisting in the administration, supply, 
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and training activities of the guard program, and to maintain the 
aircraft, tanks, vehicles, guns and other weapons and complex equip- 
ment supplied to the ruard to enable it to train for and perform its 
Federal mission. They are employed under the authority contained 
in section 709 of title 32, United States Code, are paid from Federal 
funds, and are considered to be State employees although they have 
been extended the benefits of the Federal Employees’ Compensation 
Act by the Department of Labor. 

In Federal court cases involving members of the National Guard 
of the States who are not technician employees, the courts have uni- 
formly held that the Federal Government is not liable. On the con- 
trary, In _—s cases Involving technician employees of the guard such 
as Holly v. U.S. (192 F. 2d. 221), and others, the Federal courts 
have ames held the United States liable which holding has been 
affirmed in at least four U.S. circuit courts of appeal. The question 
has not vet been presented tothe Supreme (‘ourt. 

The Federal Government has for many vears recognized liability 
arising from activities of the National Guard when performing an- 
nual full-time field training or attending camps of instruction by 
approp riating annually a sum forthe payment of claims for property 
loss arising aad It should he noted, however, that this 
liability Is re stricted to (1) claims for damage to property: and (2) 
claims for $1,000 or less. 

This matter of F hhability is of incre asing concern to the States, par- 


ticularly with respect to airernaft accidents. which could entail tre- 


mendous ci 


unnge and loss of life. \nother activity in which great 
risk is inherent Is In ammunition storage at or near air defense on- 
site missile installations operated by the Army National Guard, at 
the request of the Department of the Army. ‘The States feel that 
these activities are properly matters for F ede ral responsibility since 
the mission has no relation to the needs of the State as such. 

Experience over the past few vears indicates that the problem is of 
common concern, nationwide. Split Rock Gunnery Range, which is 
used by the Wvoming Air National Guard as well as by similar organ- 
izations of adjacent States is an example. If, for example, a civilian 
is oo. or stock is killed accidentally by a member of the Iowa 
\ir National Guard, the lewal liability, if any, would be that of the 
lowa pilot, and the State. The injured survivor would have no relief 
— by suit or claim against these parties. 

\ pilot of an Arizona Air National Guard performing weekend 
training drop wae a tow target across a powerline, severing the line. 
This claim « “oul | not be paid from F ‘eders al funds since the activity was 
not due to a “camp of instruction.’ 

A member of the Illinois Army National Guard driving a 214-ton 
truck near Camp Ripley, Minn., struck a civilian vehicle, injuring the 
passenger. ‘The claim for property damage was paid since this was 
incident to a camp of instruction. However, nothing could be paid 
for the personal injury. Suit was instituted against the individual 
guardsman in Minnesota. The attorney general of Illinois was able 
to arrange for legal representation. However, any judgment would 
be against the individual. 

In, July 1957, an aircraft being flown by a member of the New Hamp- 
shire National Guard crashed in a residential area in W orcester, 


60303—60 3 
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Mass., burning seven houses. Fortunately, no civilians were injured, 
The losses were far above the $1,000 limit, so, although authority 
existed to pay this type of claim, spec lal legish: ition was required to 
raise the statutory ceiling. Accordingly,.a bill was introduced jp 
the 85th Congress and passed. Bills of this type would not be gen- 
erally help ful for the instant accident was during a camp instruction, 
and did not result in third-party personal injuries. 

Accidents of the type listed above have occurred. The adjutant 
general of Utah has e xpressed concern over the possibility of an air 
crash in Salt Lake City. New York has requested Federal relief 
against the possibility of an ammunition explosion at an air defense 
on-site missile installation in the environs of New York. An aireraft 
of the California National Guard caused damage in Tennessee, 

There is no intent and indeed the legislative proposal does not envis- 
age assumption of liability by the Federal Government for purely 
State directed or State ordered activities of the National Guard, | 
have reference to State mobilization for riots, civil commotion, loca] 
disaster such as tornados, fires, explosions, and floods. Such aetiy- 
ities are not performed or required by Federal statutes and liabilities 
arising therefrom are wholly and completely a responsibility of the 
Jurisdiction concerned, 

Mr. Chairman, there is a demonstrated need for equity of treatment 
for the National Guard and its members with the treatment accorded 
the Army Reserve and Air Force Reserve and its members. I believe 
that we have adequately illustrated the point. Accordingly, I urge 
your complete and unqualified support of H.R. 5435, and hope that the 
Congress will grant it speedy enactment. 

Mr. Lane. General Harrison, how many members have you in the 
National Guard altogether all over the country ? 

General Harrison. Well, on the Army side, Army National Guard 
strength is approxim: itely 402,000 I would Say about at this time. On 
the air side it is approximately 72,000, 

Mr. Lane. And in your own group there in Massachusetts, how 
many would you have / 

General Harrison. In Massachusetts the strength on the Army side, 
as of April 30, was about fifteen thousand, two odd hundred, and 
about 2,000 in the Air National Guard, better than 17,000 total. 

Mr. Lane. Yes. 

General Harrison. We had, Mr. Chairman, an incident similar w 

that in Minnesota by an Illinois National Guardsman. One of our 

guardsmen going to field training last year in a convoy ar 
through Connecticut had an accident involving a civilian vehicle an 
the civilian operator. The investigation was approved and the claim 
approved by the Federal Government for the payment of property 
damage, and the young man was brought into the Connecticut court 
for personal injury damage, and by representation by the Attorney 
General's office of our State, the claim was eventually ‘settled and the 
Commonwealth paid the liability, which amounted to about $1,800 or 
$1900. 


Mr. Lane. In these types of cases, now in Massachusetts, does the 


Commonwealth take care of them ? 
General Harrison. Generally the Commonwealth has accepted the 
liability where the Federal Government will not acce pt it, and that is 
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usually in the case of personal injuries. What this is domg, Mr, Chair- 
man and gentlemen, is, it has an effect on the enlisted man. He 
hesitates to operate a motor vehicle even during field training because 
he recognizes and knows, because of previous incidents, that he is 
liable personally if there are personal injuries involved. And it is a 
serious problem in that regard. 

Mr. Lane. So he feels that he does not have any protection ¢ 

General Harrison. He has no protec tion, and except for what the 
Commonwealth will give him or what the State will give him in the 
other areas. 

Mr. Lane. And by this legislation you seek to prevent some of these 
private ¢ laim bills that this committee has to « ope with, such as the one 
you referred to in your prepared statement, the New Hampshire 
Guardsman in 

(rene oral ELARRISON. In Worcester. 

Mr. LANE. Ile ran mto eight or nine houses in the city of Worcester, 
as Congressman Donohue of this committee presented so ably and 
well here a year or two ago. 

General Harrison. Yes, sir 

Mr. Lane. Any questions of General Harrison now ? 

Mr. Henperson. Just one, General. What do you think of the in- 
demnification idea as an alternative to this bill? It would not - an 
emendment to the Tort Claims Act or the Milit: ary Claims Act, but 
merely provide fora Fe ae il idemnification of State assumed liability. 

General Harrison. Pers ally [think generally it is agreed among 
the National Guard auth the re — ntatives of the National Guard 
of States, they do not look with too much favor on indemnification 
proceedings I think they would prefer to have it as the bill sets it out 
so that we would be treated like our contemporaries in the Army Re- 
serve and the Air Force Reserve. I do not know that there would be 
anything gained by setting it up that wi ay. I rather suspect it would 
he cumbersome administrative ly. 

Mr. Lane. How much a year, say, do you have to pay out in 
Massachusetts / 

General Harrtson. Our claims, Mr. Chairman, have not been heavy. 
Actually my appropriation for both personal injuries for Massachu 
setts Guardsmen in a training status, not covered by Federal law, and 
for accidents, personal injuries and military claims of property, is an 
appropriation of only 85,000, 

Mr. Lane. But vou would expect a lot more claims if it was on the 
Federal side ? 

General Harrison. No: I do not think the elaims will mount if this 
legislation is enacted. What we are fearful, and greatly fearful of, 
is the result th: at might oecur if you have a major airplane accident or 
if you had something h: appen in the Nike sites. I do not think that 
the enactment of this legislation is going to increase greatly the claims 
or the number of accidents. We pride ourselves, we are very proud 
of the record that we have in both the Army and Air Nation: il Guard 
in the few accidents that we have. Take Massachusetts alone. We 
travel both to and from Massachusetts and every section of Massa- 
chusetts to Camp Drum for training. The distance, I would judge, 
was 550 to 600 miles each way. There are probably 1,900 or 2,000 
motor vehicles involved and I do not think we have had. as an average, 
more than three claims in any 1 year in all that mileage traveled. 
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[ do not think in the course of a year, in armory training, that we haye 
more than eight accidents. | do not think that enactment of this 
legislation 1 iS going to increase the accident rate. I would rather hope 
that we would be improving on it. 

Mr. Lane. When the guardsmen go to Fort Drum, N.Y., General, 
are they then on State duty or on the orders from the Federal 
Government ¢ 

General Harrison. Well, we are directed to go and paid by the 
Federal Government but we are under State control except that our 
training directives are prepared and we must follow them. They are 
prepared by the Active Army. 

Mr. Lane. What I am trying to bring out is, when you are on duty 
and say there are some loc al riots or something of local concern there 
in Massachusetts, there would be an inclination not to have as many 
claims as you would if the men were on Federal designated duty; 
would not that be true / 

General Harnrison. If they were called for State military duty, 
that is in the case of a riot, or floods, or something like that? 

Mr. Lane. Yes. 

General Harrison. Every bill in connection with that duty, pay, 
gasoline and lability, are the responsibil ties of the State. , 

Mr. Lane. Right. 

General Harrison. There are no Federal funds expended for that 

tall? 

Mr. Lane. That is right. 

Gereral Harrison. We do use the uniforms and certain equipment 


that an be used in that type of operation, but in Massachu etts and 
in all the other States, any damage to that equipment while that duty 
is performed has been reimbursed LO the Feder il Government. That 


has been the pract ice to my know ledge, hot only ill M iS sachusetts but 
in other States. 

Mr. LLANE. Did you wish to make a Statement, sir? 

General Strauss. No, Mr, Chairman, thank you. 

Mr. Lane. You are welcome if you care to, or anything you want 
to offer. 

Any further questions? Congressman Kasem., 

Mr. Kasem. General, in your estimate, what percentage—I know 
it is going to have to be a guess, sort of a guess type answer because 
there Is no way to really determine it but what percentage of the 
activities in the National Gauard are, in training and otherwise, 8 
directed toward preparing for the national defense as clistinguished 
from their State activities / 

General Harrison. I would say, in my own personal opinion, itis 
99 and a fraction percent. I do not know of any other activities in 
a training way that are conducted by the Nation: al Guard other than 
for their Federal mission. 

Mr. Kasem. So that, in effect, we of California derive 9914 percent 
of the benefit equally with everyone else, of the activities of the Mas- 
sachusetts National Guard / 

(General Harrison nods head. ) 

Mr. Lane. In other words, what you are aware of in this legisla 
tion, General Harrison, is not so much what has gone in the past, the 
claims that we have had over the years, but as the representative of 
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the Department of Justice has brought out here in his statement, that 
the hazards we are getting into with these planes and nuclear devel- 
opment and everything else, that there will be more claims as we 
goon further with this advanced program. } 

~ General Harrison. There could be claims. Of course every time 
a plane goes up or every time a motor vehicle moves, there is the 
possibility of some accident. I think we have been very, very lucky 
with respect to the number of claims. 

Mr. Kasem. You take the one that the committee had before. It 
would be pretty hard for the State of New Hampshire to pay out all 
the claims on that particular accident there that took place in your 
State in Worcester where so many houses, personal property, and 
everything was destroyed. Fortunately no one was hurt, but the 
sum involved there is a substantial sum. ‘To have the State of New 
Hampshire pay that would be more than they could cope with. 

General Harrison. It would not be more than they probably could 
pay but I personally believe that it would be unfair. New Hamp- 
shire personnel were training for their Federal mission and I per- 
sonally think that the States make a great contribution in furnishing 
appropriat ions for the administ ration and the quartering ancl instrue 
tion of both the Army and Air National Guard. It is an imposition 
toask that they accept responsibility for actions of personne! result- 
ing in accidents. 

Mr. Kasem. I think this Committee on the Judiciary felt that same 
way when thev passed that bill for New Hampshire guardsmen be- 
cause they felt that they were on some sort of duty that tied in with 
the Federal Government. 

General Harrison. I do not think it is generally recognized, Con- 
gressman, how much money the States do contribute for the support 
of the Army and Air National Guard, and all of that is in the train- 
ing of these two particular components for the Federal mission. True 
it isthat in that training, some of the training or most of the training 
they get would be beneficial in any State emergency. There is no 
question about that. 

Mr. Lane. So, today vou are speaking of all the National Guard 
Association, are you not ¢ 

General Harrison. Yes. 

Mr. Lane. Mr. Henderson, 2 question ¢ 

Mr. Henperson. Yes. One thought occurs to me, General. that if 
the Federal Government were to adopt this program, do you not see 
a possibility of greater, even greater supervision and regulation of 
National Guard activities within the State because of Federal liability 
for acts that would result in damage to perse nal property 

General Ii ARRISON, No: | do not expect that there would be greater 
supervision. ‘There would be certain procedures set up in the adjudi 
cation of claims, but right now the National Guard ts supervised in 
its training aspects by active duty Army and air representatives in 
each State. We have, and in almost every organization, we have an 
Army adviser who supervises, for the Active Army, the training 
under the directives and the training program issued by continental 
Army command to see that the guard unit is following that training 
program. The same is true on the air side. There are air advisers 
with every squadron, every group and higher headquarters in the air 
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guard for the same purpose, to see that the program developed by 
the active Air Force for the training of that particular type unit js 
being followed. And I do not believe, Congressman, that there would 
be any need for any more supervision or that thére would have to be 
any more supervision. 

Mr. Henprerson. You would not look for any interference from the 
Federal Government or any control ¢ 

General H ARRISON. | should hot expect any except for the setting up 
of the mechanics. 

Mr. SHATTUCK. Creneral, on that point, we are concerned particu. 
larly with the jet plane situation because we have had it before this 
subcommittee. When a jet operation Is contemplated which would 
carry the pilot actually out of the borders of the State, who orders 
that pilot to take his plane off and gives him his flight plan and 
controls his flight ¢ Is this under the supervision of the Air orce? 

General Harrison. No: it is—all of this fly n 
regulations sued ly the Secretary of the A r Force. The pro 
cedures, the type of flying that Cah be done Is contamed int those 


r is condnu ‘ted under 


directives and in the general scope of the training program of the 
unit, 

Mr. Canin, I think what you mean is, who directs the flight, who 
prepares the flight plan’ Is it under the Federal employees, Federal 
“uVviation, or is it under the State / 

(reneral Harrison. Well, I would assume that the fight plan would 
be prepared by the officer making the flight and would be submitted 
for approval and authorization to the flight operations officer that is 
one of these permanent air technicians on duty, 

Mr. Henperson. Federal ? 

Mr. LLANE. Federal, United States. 

General LLARRISON. Well, he is a civilian employee on duty as an 
air technician and an officer in the particular unit. 

Mr. Canin. I think what we want to know—that is the question 
as I see it is, is it State control or Federal control / 

General Srrauss. Any flight plan, of course, is subject to approval 
by the Federal authorities, if you want to get in the air under that 
type of a plan. 

Mr. Canitn. T understand that. 

Greneral Srrauss. And the guard is under the same circumstances 
in that respect aus is a member of the Air Force. An Air reservist 
flying for a proficiency flight files his flight plan and gets his approval 
and he cannot get intothe air unless it is so approved. 

Mr. Henperson. Of course that is true for a barnstormer or any- 
one else. 

General Strauss. That is correct. 

Mr. Canitti. Who tells him to take the fligit, who directs him to 
fly from here to Florida on a training mission ¢ 

General Srrauss. The Air Guardsman has to meet the same rr 
quirements for proficiency that an Active Air Force pilot does. 

Mr. Caumiy. I see that. 

General Srrauss. I am just giving you a little background, Mr 
Cahill. Being a civilian primarily, he has to fit this into his civilian 
work schedule so that when he appears at the airport to fly a Ne 
tional Guard plane furnished by the Air Force, he is there on his own 
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time and at a time convenient to him. Now he files his flight plan to 
meet his training requirements, and if he flies a plane from here to 
Florida or from here to St. Louis, that has to be approved by the 
Federal authorities that are going to let him on the airways. 

Mr. Kasem. Who sets up the requirements 4 

General Srrauss. The Air Force. 

Mr. Fincer. Can I interject this question for clarification? Those 
National Guard activities that are under Federal supervision, al- 
though they are under Federal supervision, are still State-controlled 
functions; is not that right? 

General Srrauss. The conduct of training is by the State. The 
requirements for the training and the supervision of the training is 
by the Federal Government. 

Mr. Fincer. And the State controls as to when they will train, how 
often, the manner and the requirements are all 

General Srravuss. Federally supervised. 

Mr. Fincer. But the control of that supervision rests with the 
State ? 

General Strauss. If the State says you can’t fly today, you couldn't 
fly today. 

Mr. Fincer. Yes. 

General ETARRISON. Usually these flizh ts are sc ‘heduled, that is, they 
are scheduled 3 or 4 days ahead, weather permitting the flight. 

Mr. Canim. Are the National Guard planes used for the transpor- 
tation of State executives in some instances ? 

General Srrauss. That is under very strict control, there is an Air 
Force regulation. 

Mr. Cautii. I know, what is the answer to it? 

(General Strauss. The regulation prescribes the type of personnel 
and the type of mission which permits nonmilitary personnel to be 
earried, but generally it is 

Mr. Canity. I do not know, I am just trying to inquire. Is it per- 
missible / 

General Srrauss. It is permissible under certain circumstances un- 
der the regulation issued by the Secretary of the Air Force. It is 
limited to the Governor and certain official members of his party, 
and on particular types of business, that is, military-State business. 

Mr. Lane. General, the Air National Guard seems to me to be 
increasing all the time, at least in the number of planes and all; i 
that not so / 

(reneral Harrison. I do not think the number of planes are gen- 
erally increasing, Mr. Chairman, but the type of plane is changing, 
changing rapidly, very erratically. We have a number of our groups 
and squadrons that are in the C entury series of jet aircraft. In Boston 
we have the F-86 just now and after field training this year, they are 
going to be equipped with F-100. The type of aircraft is changing 
very, very fast, but I do not believe that we are getting any greater 
aircraft in numbers. 

Mr. Kasem. Mr. Chairman, I would like to ask the general, these 
flights, training flights, are almost exclusively for the preparation for 
the national defense ? 

General Harrison. Yes. 

Mr. Kasem. How often is the training flight in a jet ever done for 
any State purpose / 
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General Harrison. I do not know of any in Massachusetts. I do 
not see any purpose—I do not see how anything could be served jp 
our squadron. 

Mr. Kase. They are not very use ful in flood control ? 

General Harrison. No, definitely not. They are single seat planes 
and the only one that can get in there is the pilot, and I do not know 
what he could do in a State mission. 

Mr. Lane. Any further questions ¢ 

(No response. ) 

Mr. Lane. Thank you very much, General Harrison. We ap- 
preciate your testimony here this morning. You have made a very 
able and concise report here to the Congress and we know of your in- 
terest in this particular bill, and we also are aware that all the Na- 
tional Guard men are interested, as far as I can understand, in some 
legislation along these particular lines. Thank you to both of you. 

Mr. Suatruck. Mr. Blatt will be the next witness. 

Mr. Buarr. Mr. Chairman, I have a prepared statement which 
has been delivered to the committee. I would like to read from that 
statement. 

Mr. Lane. Wait a minute, please. Is the committee provided with 
that statement, Mr. Blatt’s statement ? 

Mr. Suatrruck. Yes, sir. 

Mr. LANE. Now, Mr. slatt, you are accompanied by whom ? 

Mr. Buarr. I have on my left Mr. James Minor from the Office of 
the Judge Advocate General of the Air Force, and Mr. John Powers, 
from the same office. 

Mr. Lane. All right. 

Mr. Buarr. And to my right rear 1s Colonel Ghent, G-h-e-n-t, Bal- 
timore Office of the Judge Advocate General. That is the claims 
ollice of the Judge Advocate General. 

Mr. Lane. Thank you, Mr. Blatt, for having those assistants with 
you here today because we need the help of everybody and anybody 
on this legislation. You may proceed. 

Mr. Biarr. Thank you, Mr. Chairman. 


STATEMENT OF WILLIAM M. BLATT, LEGAL ADVISER, NATIONAL 
GUARD BUREAU 


Mr. Buarr. I am Mr. William M. Blatt, legal adviser of the Chief, 
National Guard Bureau, Departments of the Army and the Air Force, 
The Department of the Army has been des ignated as the representa- 
tive of the Department of De fense for this legislation. I represent the 
Department of the Army for that purpose. have with me today 
representatives of the Judge Advocate General of the Army and the 
Aur Force for the purpose of answering any question that you may 
have. These representatives are Lt. Col. Daniel Ghent of the Office of 
the Army Judge Advoe: ate Genera] and Mr. James 3 Minor and Mr. 
John J. Powers of the Office of the Air Force Judge Advocate General. 

I have a prepared statement which I would like to present to the 
committee. 

The Department of the Army, on behalf of the Department of 
Defense recommends enactment of H.R. 5435, 86th Congress, in the 
form of a substitute draft bill transmitted to the chairman of this. com- 
mittee with the Department’s report. 
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This legislation, looking to the assumption by the Federal Govern- 
ment of pecuniary responsibility for the acts of members of the Na- 
tional Guard and the civilian employees authorized by section 709 of 
title 32, United States Code while of tremendous importance, and a 
landmark in National Guard legislation is not entirely without 
precedent. on 

Since 1937, with the exception of the war years, the Congress in its 
annual appropriation acts for the military departments has provided 
for the payment from Federal funds of claims for property damage 
incident to the operation of National Guard camps of instruction. 
These have been limited, initially to $500 per claim, and in recent 
years toa maximum of $1,000 for any one claim. Inthe 85th Congress 
the Appropriation Act was amended by Public Law 760 to authorize 
payment of claims in excess of that amount arising out of the crash 
of a New Hampshire Air National Guard aircraft in Worcester, Mass. 
These enactments have apparently resulted from the conviction that the 
Federal Government had something of a moral obligation to such pri- 
vate persons as might be damaged by actions of National Guardsmen 
performing tr uning duties authorized by Federal law, despite the fact 
that the National GQuardsman was not asa matter of law inthe Federal 
service. All of these acts have prov idded for administrative settlement 
by the ser ice sec retaries. None have prov ided for judicial relief. 

The essential fact that members of the National Guard performing 
training duty authorized by the National Defense Act, now codified 
as title 32, United States Code, were nevertheless not in Federal service 
has been repeatedly recognized by the Federal courts in construing 
the Federal Tort Claims Act. The recent case of Ntorer Broadcasting 
Company Vv. UUWN., CCA (1958) 251 F. 2d 268, certiorari denied, 356 
U.S. 951, was consistent with earlier cases, all holding the United 
States not liable for tortious acts of members of the National Guard. 
The only exception has been the unusual case of (’Joole v. US.(CA 
Del. (1953) 206 F. 2d 912) which involved the District of Columbia 
National Guard. In this case, because of the unique status of the Dis- 
trict of Columbia National Guard, a contrary result was reached, and 
the United States held liable. 

The Federal courts, however, have repeated] held the United 
States liable for tortious acts of these civilian emplovees of the Na- 
tional Guard whose hire is authorized under section 709 of title 32, 
United States Code. I would like to Inject here that the term most 
frequently applied to them is the word “technicians” and General 
Harrison in his remarks adverted to “technicians.” These are the 
persons employed under 709 of title 32. The U.S. circuit courts of 
appeal in four circuits have so held. None of these cases have been 
decided in the U.S. Supreme Court. 

In the lhioht of previous legislation and the court decisions cited 
above, the Department of Defense recommends enactment of new leg- 
islation which would authorize the Federal Government to pay claims 
resulting from federally authorized National Guard activities to the 
same extent, and in the same manner as it now pays claims under sec- 
tion 2733 of title 10, United States Code. formerly known as the Mili- 
tary Claims Act, for death, personal Injury, or property damage 
caused by members of the active establishments and civilian employees 
of the departments. 

60303—60-——4 
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Such legislation is recommended because of the gradual] change in 
emphasis on the mission and training of the National Guard, Over 
the years, what were once primarily State forces have become pringj. 
pal elements of the Ready Reserve of the Army and of the Air Fores, 
The training of the gu: ard is now directed almost entire ‘ly to Yeadying 
it for instantaneous mobilization in augmentation of the active estab. 
lishment in the event of war or national emergency. The National 
Guard is armed and equipped, for Federal use, with such armament 
as jet aircraft, heavy-tracked vehicles, and missiles. Inherent in the 
training with such we apons is the possibility of accidental personal 
injury to members of the civilian community, or to their property, 
The crash in Worcester, Mass., alluded to above, resulted in damage 
by fire to several homes: the midair collision in Maryland with a com. 
mercial airline cost many lives; the potential damage that might be 
caused by explosion of an Army National Guard Nike site may be 
imagined. : 

In this connection, the present attitude of the States warrants con- 
sideration. State legislatures are predisposed to feel that their States 
should not be asked to shoulder the financial burden of paying claims 
incident to National Guard activities calculated to prepare these forces 
for Federal missions. The situ: ition becomes even less ea SV of solu- 
tion when the damage is done not in the home State but in a distant 
State where the National Guard happens to be training. 

The individual guardsman is also placed in an uncomfortable, not 
to say untenable position. If he refuses to drive his assigned vehicle 
he is subject to courts-martial; if he drives it he may find himself 
party defendant in a civil suit, and possibly in a foreign state. He 
will not be aided by the United States, and only in rare instances 
will his home State furnish him counsel or protect him against a per- 
sonal money judgment. 

Thus, from the st: indpoint of the State, the individual National 
Guard member, and the public, the present legal position is unsatis- 
factory. 

The Department of Defense is of the opinion that legislation 
authorizing payment of such claims on a vear-round basis, rather than 
merely certain claims, restricted in nature, amount and in point of 
time, as are now authorized for payment in annual appropriation acts, 
would be highly desirable. 

The Department, however, feels that the legal conclusions reached 
by the Federal courts in Storer Broadcasting ( OM pany v. U.S. and 
kindred cases are essentially valid, and that respondeat superior lia- 
bility should not exist where a true master-servant relationship does 
not exist. Accordingly, except as the Federal Tort Claims Act has 
heen or may be construed by the courts as applicable, the Department 
of Defense does not believe that judicial relief should be authorized. 

As indicated, administrative relief such as that provided by section 
2733, title 10, United States Code, is considered an appropriate alter- 
native. For technical reasons, the Department believes that this legis 
lation should be couched as an amendment to title 32, United States 
Code, which title relates to the National Guard not in Federal serv- 
ice, rather than as an amendment to title 10, United States Code, 
which relates to the Armed Forces in Federal service. The pro 
posed substitute draft bill submitted by the Department is calculated 
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to restate in terms more aptly dese ‘ribing the National Guard and this 
special class of National Guard civilian employees, the substance of 
10 U.S.C. 2733. It may be noted that, to the extent that the Federal 
Tort Claims Act would afford no relief, claims could be paid under 
this propose “l legislation. In other words, as to such claims, payments 
could be made to the same extent as claims were paid under the Mili- 
tary Claims Act prior to enactment of the Federal Tort Claims Act. 
if this legislation is enacted, the Departments will amend their reg- 
ulations which now implement section 2733 of title 10, United States 
Code, to implement as well the new section which will be added to title 
2. United States Code. New joint Army-Air National Guard regu- 
lations supplementing the regulations of the Army and Air Force 
will provide for the transmission of claims to the agencies of those 
Armed Forces designated by the service Secretaries to settle them. 

The fiscal impact of this ‘legish: ation is so speculative as to preclude 
any reasonably accurate forecast. Past experience of the National 
Guard Bureau indicates an annual cost of upws ard of $25,000. These 
figures represent an estimate based on operation of annual field train- 
ing camps. ‘They are manifestly low, since no claims for death or 
personal in urs have ever been considered because of the limitation 
imposed b v statute, and they have been confined to the intensive 2 
weeks of Slimmer training. ‘These claims have, in the main, resulted 
from automobile accidents. The potential claims which have been 
causing the nightmares to the National Guard and to the States are 
of the catastrophic types—-the midair collisions with attendant loss 
of life, the aircraft crash in a metropolitan area, the missile explosion. 
Past experie nee is of little aid. 

This inherent uncertainty and unpredictability as to the nature 
and magnitude in loss of life and damage to property is perhaps the 
most cogent and persuasive argument for enactment of this legisla- 
tion, Which will furnish a reasonable degree of protection to members 
of the National Guard and the several Sates, and prov ide appropriate 
compensation to priv ite citizens who mi iV sus stain injury or damage 
by reason of accidents arising out of the training of the National 
Guard with these modern weapons of war, issued by the Federal 
(Government toequip these troops for Federal service. 

I have appreciated this opportunity of appearing before the com- 
mittee and shall be happy to answer any questions you may have on 
this bill. 

Mr. Chairman, I have also a statement on H.R. 9315 which I would 
like to give the committee. 

Mr. Lane. Just before you go into the Celler bill, would you say 
that if this law were put on the statute books that it might encourage 
any more claims ? 

Mr. Buarr. 1 would not think so, Mr. Chairman. <As legal adviser 
tothe Chief of the National Guard Bureau for the past 5 years, I have 
had before me those c ‘laims whic are how cCOgnIZ: ible. A number h: vd 
tobe rejected because of lack of jurisdiction. I do not, however, believe 
that there would be any appreciable increase because of the fact that 
the Federal Government was footing the bill. These claims are now 
urged against the several States with varying results, but nevertheless 
urged. I think it would be merely a matter of transmission. 
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_Mr. Lane, About how many claims are pending at the present 
time / 

Mr. Buarr. Very few pending, Mr. Chairman, for this reason, As 
I brought out, we only pay these claims which are incident to the 
operation of ¢ amps of instruction, They are processed very speedily, 
We are not. yet in the summer tr: ning cycle for this calendar year 
and we have disposed of all of the claims which have arisen in pre- 
vious years. We have settled, on the average, about $22,000 a year in 
claims. Those, of course, all involved property damage and, in the 
main, resulted from vehicular accidents. Some few have been for 
damages to fields, growing crops, and the like, but the majority 
resulted from automobile accidents. 

Mr. Lane. Would you say that this legislation would not cost the 
Government. too much mone y unless we had a major disaster accident 
such as a plane crashing into a metropolitan area or something like 
that hans a number of deaths are involved ? I could readily under- 
stand how a lot of money would have to be paid out in those cases, 
but, outside of that, would it run into much money 4 

Mr. Buarr. It’s very hard to say, Mr. Chairman, because you see we 
have hot been in the pers onal injury business. We have hot considered 
those Injury and death cases and those are the ones. In the OT oole 
ease, for example, OZ o0o/e v. the United States, which involved the 
District of Columbia, the Nation: il Guard man k cilled ars rat hie ‘Yr young 
man with a tremendous earning power, and I believe the judgment 
against the United States was in the vicinity of some $400,000, 

Mr. Henperson. Would you explain how this proposed substitute 
would Wo! k / \ ou referred >. it : however, Ve ul have hot explained it, 


Mr. Burarr. Mr. Henderson, present section 2755 of title 10, 


[ nitecd states © ode, permit : tlie <ervice Secretaries to pa claims up 
to $5.000 administratively. and if there Is an excess ibove 35.000, that 

lance is reported to the Congress. These are claims arising out of 
the noncombat hii ivtivities oft members of the Armed Forces and 
of the civilian maprnres of the Departments of thi (rm) and of the 
Air Force. The roposed substitute would parallel and almost 
repeat verbatim sect On Zine by ada ly new section 715 to title 32. 


In those cases a well, the Secret ry of the Army with re pect to 
Army National Guard claims, the Secretary of the Air Force with 
re spect to Air Force claims, would settle and determine those claims, 
just as they now settle and determine 2733 claims. It would be ad- 
ministered by the same pel sonnel 

For ex: umple, the o1 ly thing the Nat nal Guard regulations would 
do wo ild | be to state how the claims wol ld he transmitted, to which 
oflicers of the claims offices of the Judge Advocates (rene! il of the 
Army or the Air Force, so these cases would be treated just as claims 
of the active establishment of the Army Reserve and Air Force Re- 
serve are now handled. 

Have I answered your question, sir 

Mr. Henperson. Parti: lly. Let us Suppose that a private in the 
National Guard, while in line of duty, seriously injures or kills a 
civilian and the estate of the deceased would bi Ing action against the 
private, Now, how would this proposed subst itute come into play ! 

Mr. Buatr. In other words, suit was brought 

Mr. Henperson. The estate of the decedent brings suit against the 
private for personal injury. 
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Mr. Biarr. In this respect, the United States would not engage in 
it. This is purely a claims statute. It may be anticipated that the 
estate of the decedent, rather than commencing suit against the in- 
dividual, would make claim against the United States under the new 
section, Which claim would be administratively determined. 

Mr. Henverson. But they would not have to; they could proceed as 
I have suggested ¢ 

Mr. Buarr. Yes, sir. They can always sue the tort-feasor. 

Mr. Henverson. This substitute would not then offer any relief to 
the private in the National Guard under such circumstances { 

Mr. Buatr. No, sir; no more than does the Tort Claims Act or 
the Military Claims Act furnish personal protection to the service- 
man, or tothe Department of the Army or Air Force civilian employee. 
The injured party may always sue the tort-feasor. Whether—as a 
practical matter, knowing that recovery would be obtained from the 
United States, and the United States can afford to pay the judgment, 
the chances are that he would proceed against the Government rather 
than against the tort-feasor. 

Mr. Lane. Mr. Blatt, you listened to the testimony of Mr. Leonard 
of the Department of Justice today when he referred to the indemni- 
fications of the various States’ damages; do you wish to comment on 
that? Because I understand the Department, of course, has no ob- 
jection to indemnification, if Congress feels they want to put such 
legislation on the books. 

Mr. Biarr. The Department of Defense considered the indemni- 
fication proposal and concluded that it was not desirable; that it was, 
as General Harrison stated, a circuitous method of proceeding. And 
if I may depart for a moment from my position as an employee of the 
Department of Defense, I would like to recite an experience that I 
had as staff judge advocate of the Hawaii National Guard, which I 
think brings up the indemnification type of thing. 

In the particular case a member of and an employee of the National 
Guard had a motor vehicle accident. The Federal Government at that 
time paid the unsubrogated portion of the claim. The insurance 
company then sued the tort-feasor, the guardsman. At that point the 
State legislature intervened and paid the subrogated portion of the 
cla'm. 

Now, there was no suit against the State of Hawaii, or, at that time, 
the Territory of Hawaii, as immunity had not been waived. This 
was merely a gratuity by the legislature. 

Now I pose the question: Would the United States indemnify the 
State for a payment resulting from a determination by its legisla- 
ture under a private bill or would indemnification be made only in the 
event of a court judgment? If so, the States would be required to go 
in and defend, and, in defending, since the United States would 
not be a party to that defense, it would appear the liability of the 
United States would indirectly be determined by a group of defend- 
ant attorneys not employed by the United States, and not directly 
concerned with the liability of the United States. It would appear 
that the U.S. interests would be better served by defending the prin- 
cipal suit in the first instance. 

Moreover, as is indicated here, it is felt that the responsibility of the 
Government is more of a direct one. It is between the tort-feasor, or, 
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rather, the Government in whose interest he is working and the ip- 
jured party, without going through the medium of a litigation against 
the State. And in many States, of course, there is no waiver of the 
State’s immunity. So that under the Department of Justice concept 
it seems to me the injured party would not be protected unless the 
State where he was injured happened to have waived sovereign 
immunity. 

Mr. Lane. How many of the States recognize these claims, if you 
know ? : 

Mr. Buarr. I can’t answer that authoritatively, Mr. Chairman, J 
do know that some States, for example Hawaii, have waived soy- 
ereign immunity and permit suit under legislation similar to the 
Federal Tort Claims Act, while others, for example Illinois, provide 
for submission of claims to courts comparable to the United States 
Court of Claims. In New Mexico I am told no private relief bills 
are permissible under the State constitution, and waiver of overeign 
immunity would not be possible, ' 

Moreover, I would say that the substitute bill would be consider- 
ably less costly than legislation of the indemnification type suggested 
by the Department of Justice witness, 

Mr. Cantu. May I ask this question. Along the lines of Mr. Hen- 


derson’s question, with regard to the claim, who would determine the 
question of liability f 

Mr. Barr. The people who how determine it. that is the represent- 
atives of the Secretaries of the Army or of the Air Force; in the case 
of the Department of the Army, the Judge Advocate General of the 
Army, the office of which Colonel Ghent is a member. 

Mr. CAHILL. What appeal rights would he have In the event of an 
adverse finding ? 

Mr. Buatrr. He would have none, sir. That is, no further claim 
against the Federal Government. He would, of course, have a right 
to proceed against the tort-feasor. 

Mr. Cantu. He would again be placed in the position of litigating 
his case before a forum that was composed of the people who investi- 
gated the claim and the people who were presenting it and the people 
who would be judging it. They are all part of the Judge Advocate’s 
Office, are they not ¢ 

Mr. Minor. No, sir; they only adjudicate the claim; they do not 
enter into any court litigation. 

Mr. Caumu.. No; but they determine whether or not they should 
pay it. 

Mr. Mrvor. We review the facts and adjudicate it. 

Mr. Canim. But it’s only going to be paid if there’s a question of 
liability ; isn’t it?) Supposing there’s an accident and a man is driving 
an automobile and it’s a right angle collision, somebody is injured as 
a result of the alleged negligence. Tell me what would happen in a 
collision, a right angle collision where the driver of an Army National 
Guerd truck is involved and the death of a civilian results and, in our 
parlance, in the law courts there would be a question of contributory 
negligence. Now do you pay it or do you not pay it? And, if you 
do, how do you do it ? 

Mr. Biarr. Contributory negligence, sir, would be a bar. I would 
like to defer to Colonel Ghent, whose office is directly involved in the 
clams administration of the Department of the Army. 
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Colonel Guentr. Would you just like me to trace a case through for 
you! : 
“Mr. Canim. Yes. I will give you the case. There is an intersec- 
tion, a right angle intersection, and a truck operated by a National 
Guardsman is involved with an automobile in which a man who is the 
father of three children is riding and a death results from the colli- 
sion. There is a claim made for $150,000, based upon the death of a 
man who is making $10,000 a year and has three children. How 
would you rule on it 4 

Colonel Guent. L would have to have the facts first. 

Mr. Caniti. The facts are: [t is a right angle collision; a typical 
right angle collision. 

Colonel Gut Mr In other words the liability isclear? 

Mr. Canity. A typical right angle collamon where both parties ap- 
proach the intersection at the same time and they had an accident. 

Mr. Suarrvck. First of all, Colonel, are you going to comment on 
this as it would be handled under the Milit: ary Claims Act or the Fed- 
eral Tort Claims Act / 

Colonel Guent. | understood this to be posed as to how it would 
be handled under section 2735 as it applies to the National Guard, 


assuming liability was first here. 
Mr. SHATTUCK. Would vou Col ider the procedure applicable under 
the Military Claims Act in this situation / 


Colonel Guen’. No. [thought my question was to put this assumed 
set of facts, again assuming that this bill, this substitute bill is in 
effect : isn’t that correct ¢ 

Mr. Canitn. What I want to know is, assuming the substitute were 
in effect, how would you operate and how would you rule on that 
case ¢ 

Colonel Guenr. The facts are investigated and under the law, if 
it appears that the claim is meritorious, the memorandum, because 
of the amount involved, being in excess of SH.O00, is prepared for the 
Secretary of the Army with the recommendation that it be paid. It 
is then transmitted to him. Upon his approval $5,000 is given to 
the claimant, the balance remaining in this case, assuming it’s $145,000, 
would he brought to the ¢ OnYvress., 

Mr. Canine. My question is: In the first instance, who determines 
whether it should be paid Y 

Colonel Guenr. That is the initial authority. There is no deter- 
mination. The Secretary concerned would have to determine whether 
it would be paid, sir. 

Mr. Caniun. Who determines whether there is liability 7 

Colonel Guent. In our Claims Division it’s reviewed by an adjudi- 
cator, the Judge Advocate General Officer who is head of the branch 
and the Chief of the Claims Division, and then it is transmitted to 
the Secretary where it is again reviewed by the officer in the General 
C ounsel’ s offic ‘eas to the law and the facts. 

Mr. Canty. Does the claimant have an opportunity to be heard 
and to cross-examine witnesses / 

Colonel Guenr. No, sir; this is an administrative procedure. 

Mr. Canit.. Supposing, then, as a result of a review by these 
people it is concluded that the driver was not at. fault, the driver of 
the Government vehicle; does that make any difference ? 
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Colonel Guent. Well, we’re not going to pay it in that case. Yes, 
it makes considerable difference. 

Mr. Can. Then it is referred to the Secretary with the recom. 
mendation that there be no payment ? 

Colonel Guent. That is correct, sir. 

Mr. Caniix. Then the litigant has no right at all? The widow js 
out of business. 

Colonel Guent. There is section 2733 today, sir, which applies to 
the Army. 

Mr. Cant. Would it not be better procedure to require the claimant 
to pursue his claim in the courts and in the event that the claim js 
allowed by the courts, then to have the Federal Government pay the 
States / 

Colonel Guent. Of course, this presupposes that you are going to 
be able to get it into some State court under the indemnity. 

Mr. Canty. Could not the Government insure that, could not they 
provide that in case the State did waive it, the State would be in- 
demnified ? 

Colonel Guent. Personally I believe that you are going to find that 
it might need a statute todo that. It is beyond my scope, at any rate, 
but I wouldn't like to try it. 

Mr. SHATTUC K. Colonel, if I might interject, the present provi- 
sions of 2733 provide that these shall be claims arising out of. or 
incident to, the noncombat activity of the armed services. This means 
that it is primarily the cause. It is a question of causation. Negli- 
gence is not a primary prerequisite, as it Is under the Federal Tort 
Claims Act. 

Colonel Guent. That is correct, as we now talk about military per- 
sonnel in the armed services, but in an oversea theater where the Fed- 
eral Tort Claims Act does not apply—you see overseas the Federal 
Tort Claims Act does not apply, the Military Claims Act does. 

Mr. Suatruck. That isthe parallel that is drawn here. 

Colonel Guent. This would be the same idea when applied and if 
applied to the National Guard. 

Mr. Suatruck. Incident to, or resulting from, the noncombat ae- 
tivities of members of the armed services. 

Mr. Cantu. Regardless of personal liability ? 

Mr. Suatruck. It could bea jet plane— 

Colonel Guent. A plane crash. 

Mr. Caniixz. I am not talking about a jet plane crash. I am talk- 
ing about an automobile accident. Would that be re scardless of lia- 
bility ? 

Mr. Suatruck. In this country when the Federal Tort Claims Act 
applies, that is eaamiad as the primary statute for the settlement of 
the type of case you outline, but overseas, where the Federal Tort 
Claims Act does not apply, then this statute, section 2733 of title 10, 
United States Code, is the only one applicable. There they apply 
Federal tort concepts to the adjudication of claims. 

Mr. Dononver. But, of course, what we have before us is the status 
of the National Guardsmen. 

Mr. Minor. There might be one thing here. 

Mr. Dononve. Excuse me, sir. Is that not what we are concerned 
with here? 
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Mr. Suatruck. Yes, sir. 

Mr. Dononvrt. When the National Guardsmen go out into an area, 
wherever it might be, and they find themselves involved in an automo- 
bile accident, I understand that there is a provision in the law that 

rmits you to settle that claim administratively ¢ 

Mr. Buarr. Only, sir, if it occurs during the operation of Army and 
Air National Guard camps of instruction. There has been recurring 
annual appropriation act legislation authorizing this limited class of 
claims. 

Mr. Dononve. What interpretation, how do you define “engaged in 
camps of instruction ¢” 

Mr. Batt. It’s incident to the operation of camps of a 
These are the words of the statute, Mr. Donohue, and as we say, 
long as they are during the timespan engaged in activities veil 
tothe operation of the camp of instruction. 

Mr. Donouve. How do you define a camp of instruction ¢ 

Mr. Biarr. Annual field training. 

Mr. Dononvur. Suppose they're not on one of those annual field 
training camps of instruction. 

Mr. Biarr. There isn’t any coverage. 

Mr. Donouve. There isn’t any coverage. 

Mr. Lane. Such as in a riot or strike; there is no coverage for 
anything of that nature. 

Mr. Donouvr. This is not a riot ora strike. The National Guards- 
man’s obligation is to report each week for drill or for a course of 
instruction. In connection with that obligation or that responsibility 
they drive a jeep or a truck from the point where the armory is 
located to an area out in a wooded section, and while driving from 
the armory to the field, where they are going to bivouac, they hit 
someone and kill them. Are they in any way protected? I mean, is 
the individual who is injured / 

Mr. Buarr. No, sir; not at the present time. At the present time 
the injured person is not covered in any event, because we never pay 
personal injury; we pay property damage incident to camps of in- 
struction up to $1,000, but not personal injury. 

Mr. Dononve. Let us confine it to property damage. 

Mr. Buarr. Except during the field training—that is, the camp of 
instruction—there is no coverage. Two weeks in the year he is covered. 

Mr. Dononvr. In the case that I have cited, then, there would not 
be any protection to the individual ? 

Mr. Buarr. That’s right. 

Mr. Dononvur. FE xcept for the property damage. 

Mr. Buarr. That’s correct, sir. 

Mr. Lane. Then it’s limited to the property damage coverage. 

Mr. Buarr. Yes, sir: up to $1,000, and it must also be the pronerty 
of private persons. For example, if property of the State or of any 
municipality is damaged, there is no st: atutory recovery at the present 
time. 

Mr. Dononvr. Suppose now that we amended the existing law so 
that it would read that a National Guardsman shall be placed in the 
same status as a person associated with the Regular military forces? 
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Mr. Minor. That is precisely what our bill would do, sir. It would 
put him in the same situation as the active-duty member insofar ag 
protection is concerned. 

Mr, Donouver. rr right, let us take it up from that point. In the 

case cited by Mr. ‘ahill, in the event that you fellows had handled 
it administrs Braet decided that there is not any liability, well, then 
the civilian is out 1n the cold; is that correct ¢ 

Colonel Guerr. Yes, sir: under that statute. 

Mr. Dononvuer. But sup yposing the law was amenced further giving 
them a right toappeal for judicial relief in the event that this case was 
decided against the aiia it administratively, would you have any 
objection to that ? rf 

Colonel Guentr. Then, o 
Feder: i! Tort Claims Act which provides for judicial review after 
administrative decision. 

Mr Buatrr. I might point out thi it the comparable statute, Mr. Don- 


f course, you come back into more or less the 


ohue. D7 d- also pron ides that t] determin ation is final and conely- 
sive. 

Mr. Dononvr. As Mr. Cahill further points, you're judge and jury 
“Al dl everyth Ine else, 

Colone! Guentr. There is no 1 str, ina Federal tort claims, sir: 
that will be t ried ly i Feder: ul uk eiaan 

Mr. Donouver. I mean fivuratively speak Lor, 

Mr. K \seEM. You are both defender and judge na sense 

Colonel Guent. Yes, sir. Gomg back down the scale, if T might, 


the norma| claim is usually below or under 2733 1s the ave ive claim is 
below $1,000, which places it within om ane in the Claims 
Division. Now, if we determine from the facts. as deve loped by the 
investigation, the claim is not meritorious, Wwe oly ise the claimant of 
the decision and at the same time offer him a 30-day period in whieh 
to file an appe: alto the Secretary, advising him of his rights to submit 
additional e\ idence or correct any errors that Poss bly we have made 
in our statement as to what the claim might he, 

Mr. re Let me interrupt vou there for one moment. Has 
- Secretary's Office ever overruled your office ? 

Colonel Grex. Yes, sir. They are reviewed, late reviewed in th 
Secretary's Office and General Counsel's Office, and it’s a question as 
to fact and law, and frequently one or the other they may differ on it; 
I would not say frequently. 

Mr. Dononvr. Let me ask you this question. Inder the present 
i\dministrative procedure ae is no right of subrogation / 

Colonel Guentr. Yes, sir: under 2733 there is. 

Mr. Donors. That is, insurance companies can come in? 

Colonel Guenr. Yes, sir: that is right. 

Mr. Powers. Could I add something about Air Foree procedure at 
this point? Iam not sure of what the Army procedure is, but in ser 
ous cases, extremely large property damage claims or death or per- 
sonal injury cases, we have in effect granted hearings or sat down and 
discussed the claims with the attorneys, members of the ¢ ‘ongressional 
staff, and other representatives who have asked to discuss the case per 
sonally with the Secretary or with the Judge Advocate General’ 
Office. Iam with the Judge Advocate General’s Office, and we have 
liscussed many serious cases within the last 2 or 3 years, since we have 
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hada death and personal injury authority, and there is nothing in the 
regulation that requires that, but our See retary wants us to give the 
claimant every opportunity that he can to present his case in his best 
possible manner. I think in that way we are giving better justice and 
settling the claims more on the merits than to just say that we are 
handling these things through an ex parte ty pe of proc edure. 

Mr. CAui.y. Are you not merely reviewing what your investigators 
have obtained and produc ed before you? 

Mr. Powers. We are reviewing our file as well as any additional 
evidence that they may produce to support an increase in the award 
for ee damage based on: appre tisals. ; 

Mr. Cantu. [ know, but it is not bluntly what your investigators 
have obtained and produced before you ¢ 

Mr. Powers. What our investigators as well as the claimant’s in- 
vestigators. We do not have a one sicdled case in our files, I assure you. 

Mr. CAHILL. Suppose you have a difference between the two; how 
do you } ‘solve it ¢ 


Mr. Powers. We atten Ipt to resolve it in property damage claims by 
sitting down with the claimant, either in W ashington or we have gone 
to distant cities to ciscuss cases like He M: irs Bluth, N N.C. We went 
down and discussed the claims with the claimants and the attorneys 
and used local appraise aun effort to arrive at a proper decision. 


We did that. 

Mr. Canine. Lam not talking about that. How about the question 
of liability again: how do you resolve that if there are two divergent 
views by the claimant's witnesses and the Army’s witnesses ¢ 

Mr. Powers. ‘The questions of lability, of course, do not come up 
in aircraft cases. We have not had too much experience in liability 
eases under the Tort Claims Act because up until recently we had 
only the S1,000 juris ‘tion: now the claims have been r: aised to 82.500. 
We do resolve that by local law. Of course, sometimes there is a 
difference of opinion. 

Mr. Canitn. How do you resolve it when there is a difference of 
opinion ¢ 

Mr. Minor, Sir, one thing I think before we discuss it any further, 
the statute does not require us to make an aflirmative finding of negli- 
gence on the part of the person whom we are paying the “claim for 
before we pay the claim. All that. is necessary is that we find that the 
claimant was not, himself, negligent. We are not required to find that 
the United States was negligent. 

Mr. Canin. Well, it does not matter. How do you find? 

Mr. Minor. That makes a big difference in these cases, 

Mr. Cantin. Why does it 4 

Mr. Minor. Because we look at the causation: We caused it, and 
the other party was hot negligent, we pay it. 

Mr. Canin. The simple question is, Who determines that the claim- 
ant Was or was not negligent / 

Mr. Minor. A representative of the Judge Advocate General subject 
tothe review of the Secretary of the Air Force. 

Mr. Canitn. Basically that determination is made upon the reports 
of your investigators, obtained and submitted to you. 

Mr. Minor. Sir, that is not all though. There are many other in- 
vestigations in the case. For example, we get the papers from the 
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claimant and, as Mr. Powers said, we often go in and get independent 
appraisers to make an appraisal. 

Mr. Cantu. I am not talking about that. Let me give you the 
basis. Supposing the claimant said that he had a green light, and 
the driver of the Army truck said he had a red light; right, and this 
is what you find. Now who resolves it and how to you decide jt! 

Mr. Mrnor. Obviously, only the United States, in this case the 
United States is the Judge Advocate General, subject to review by 
the Secretary. That is the only one that can decide it, an adminis. 
trative claim. 

Mr. Cantiit. As Mr. Donohue has pointed out, if the claimant js 
out of court as a result of an administrative decision, he has no Place 
to go. 

Mr. Minor. That is correct. 

Mr. Buatr. The United States—— 

Mr. Canim. That is right and even in this bill he has no place to go, 

Mr. Buatr. He can still proceed against the tort feasor and get 
his day in court. 

Mr. Cantti. But then, again, we are not correcting the evil here, 
Then the National Guardsman would be virtually responsible. 

Colonel Guenr. The Federal men are still responsible even under 
the Tort Claims Act. 

Mr. Caniti. There is no indemnification for him. Let us assume 
that I am a lawyer, my client is turned down by you gentlemen, and 
then I sue the driver of the National Guard truck, right, and I get 4 
verdict of $5,000. There is no way that I can collect except going 
against the driver of the truck personally, so that this bill would not 
correct the evil that we are trying to correct. 

Mr. Minor. That would be the unusual case though. 

Mr. Cantu. Let us assume it is an unusual case but when we are 
passing legislation we have got to consider the unusual. 

Mr. Dononve. It is not unusual, if I might point out, because 
we have many cases coming before us, not involving National Guards. 
men, but postal e mployees. There isa property damage claim of $20, 
and the person, the claimant lives probably 400 to 500 miles from 
the location where the case will be tried in the Federal court. He 
will have to bring his witnesses there. He will have to go there hin- 
self and lose time from his emplovment. Now instead of going 
against the United States in the Post Office cases, they go against the 
individual in the local court. You say the cases are unusual. You 
would not think so if you were in our position. 

Mr. Minor. I did not mean that. 

Mr. Dononve. You would not think so if you were sitting here 
on this committee, and the same would apply insofar as the National 
Guardsmen are concerned, or a member of the regular military foree. 

Mr. Powers. I could add something on the regul: ar military force, 
We do have a statute that applies to the military and civilian em- 
ployees that, in scope, accidents are covered, well, they are protected 
to this extent that the criminal and civil responsibility we can have 
the actions transferred to a Federal court in those circumstances. 

Mr. Dononvr. If you do that, is it not unfair to the claimant when 
he has a $200 claim and he has to travel 200 or 300 miles to get to the 
court of Federal jurisdiction to have his ease tried / 
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Mr. Mrxor. Of course, sir, that is a beauty of an administrative- 
type claim. Most of the claims, hundreds and hundreds of them a 
year come in for small amounts and we pay them and there is no argu- 
ment. Itisover ina matter of days or a week. 

Mr. Caniti. But how about when we do not pay them ? 

Mr. Minor. Are you going to make everyone go to court for a $200 
claim ¢ 

Mr. Canity. But you have not given the man the right to go to 
court. 

Mr. Donouvusr. In my experience with Federal agencies, I have 
seen them turn down claims involving $76. 

Mr. Cautiyi. And I have seen them turn down claims where, in my 
opinion, they were liabilities and you should have paid them, but 
you have no pl: ace to go. 

Colonel Guent. This, sir, is similar to 2733; 2733 is, if I may 
use the term, a “gratuity” statute. In other words Congress has ex- 
tended to the claimant rights without, which they feel that they may 
be entitled to, without regard to litigation that is contemplated ‘under 
the Federal ‘Tort Claims Act. Here they have no rights under many 
of the State laws. ‘They are out completely in the cold; although we 
admit that possibly it is a Federal function we have no way of paying 
them under our statutes. Now under this, Congress would be saying, 

“Here is the opportunity for the Government to pay meritorious 
= whic hare more than we have. 

Mr. Canty, Colonel, basically am I correct in saying that if we 
are trying to protect, and I am sure all of us want to protect the Na- 
tional Guardsmen, that if the administrative claim is declined, that 
the claimant would still have a right to proceed against the individual 
driver or National Guardsman, and if he gets a verdict or judgment 
against him, that there is no way of indemnifying him? He has to 
pay it! 

( ‘olor e] (rut mas The only Waly he could do, SIT, is to come back and 
get a bill for personal relief, the same as is now under the Federal 
Tort Claims Act. 

Mr. Cantu. Is it not one of the purposes of this bill to prevent that 
injustice from happening é 

Colonel Girenr. That is an injustice that is not prevented to an 
Army driver today. 

Our Army drivers are frequently sued today and all we can do for 
them is request the Department of Justice to represent them and per- 
haps not prevail, to stop, to prevent any admission the driver might 
make damaging | o the U nited States. We have proceeded it all the 
way through and have changed judgment against the driver in the 
State courts. 

Mr. Cantu... If they get that judgment then the Federal Govern- 
ment should pay it, should it not ? 

Mr. Barr. There have been private relief bills. 

Mr. Canim. No, no; let us assume they do get a judgment. Should 
not the Federal Government pay the judgment for a National Guards- 
man who was in the performance of his Federal service, if he had been 
adjudged by a « ‘ompetent State court to have been guilty of such negli- 
gence as to justify it. should we not pay it ? 


Mr. SuarrucKk. Such a bill would presently be barred by our sub- 
committee rules, 
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Mr. Canityi. But should there not be some legislation to provide 
for payment so that these youngsters will not be hit with these 
verdicts ? 

Mr. Dononvr. In other words, Mr. Cahill, if we in the law set forth 
that full faith and credit is to be given to any judgment obtained 
against a National Guardsman or any Federal employee—in a State 
court full faith and credit would be given by the Federal QGoy. 
ernment. 

Mr. CAHILL. Right. In other words, So that anybody who is per- 
forming a Federal service would not be personally penalized and the 
Federal Government would pay any claim as long as a court of compe. 
_ jurisdiction had decided. 

Colonel Guent. Sir, might I just—if this law were in, we are going 
to get full faith and credit for judgment of the State court, vou are 
going, really, against what even Congress intended under the Federal 
Tort. Claims Act which is a trial by Federal judge, because you wil] 
tind the claimant there is going to sue the driver in a State court 
where he can have his case tried before a judge and a jury, and with 
the liberality of juries to dispense funds of mMsurance companies 
and/or the Government, then I am afraid you are circumventing the 
Federal Tort Claims Act. 

Mr. Canty. I disagree with your statement on the liberalities, 
Sometimes I think the juries are far from liberal in cases. It de 
pends on what vou are talking about. 

Colonel Guent. Each jurisdiction, of course, 1s different. 

Mr. LAnr. Advise me, if vou will, or Mr. Powers or Mr. Minor 
here, when these cases come in vour office for determination, at that 
time do you not have the evidence or the statement or the recom- 
mendation as such, as General Harrison from Massachusetts, or Gen- 
eral Stevenson. both of whom were here today, would not that be part 
of the evidence that would be submitted to you fellows for determina- 
tion of liability or the amount to be paid ? 

Mr. Brarr. I would like to answer that if IT may, Mr. Chairman. 

Mr. Lane. Yes. 

Mr. DonoHt FE. That could not he done now bee: aise the I National 
Guardsmen are not regarded as Federal employees, are they / 

Mr. Buarr. In certain cases, yes. 

Mr. Dononvr. Other than when they are at their camp of instrue- 
tion. 

Mr. Briarr. Technicians, are so regarded: yes. 

Colonel Guentr. The caretaker technician. 

Mr. Dononvr. I mean the regular National Guardsmen. 

Mr. Buatrr. The claim will ordinarily be submitted to the State 
authorities; they will make an investigation because the State is always 
interested. If there be no Federal liability, certainly the adjutant 
general of Massachusetts or the adjutant general of New York knows 
that a claim may be asserted against a State or Commonwealth, and 
therefore the National Guard would investigate. Then if it appear 
that the case is cognizable under Federal law and regulations, that 
claim will be transmitted through the National Guard Bureau, whieh 
is, as you know, the channel of communication. 

Mr. Lane. When you say the National Guard, you mean the local 
people would investigate it / 
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Mr. Buarr. Yes, sir. 

Mr. Lane. Like both these generals who were here today ? 

Mr. Buarr. General Harrison would send an investigating officer 
out, certainly. If the Federal Government is not involved, certainly 
the Commonwealth of Massachusetts is. He has got a direct and 
primary interest, and of course, since in addition it is his guardsman, 
a citizen of his home State and he is going to make that investigation. 

Mr. Dononvur. Let us assume for the moment that General Harrison 
or the general in charge of the National Guard in a different State, that 
asa result of their investigation they made a determination that their 
National Guardsman was responsible for the particular accident and 
recommended payment. Well, you could not pay it under the law 
unless it was a person who came within the category now stipulated 
inthe law: that Is so: 1s It not / 

Mr. Buatrr. Yes.sir: we are confined. 

Mr. DoNOTLUE. But if we broadened it 

Mr. Buarr. Yes, sir. 

Mr. Donoute (continuing). And ineluded everyone associated with 
the National Guard and then General Harrison or any other general 
in charge of the National Guard recommended it under the theory of 
indemnification, should you not pay it ¢ 

Mr. Buarr. No, sir. 

Colonel Guenr. You are taking away, sir, which is never recog- 
nized but actually it is a quasi-judicial review. It comes in through, 
all the way through our claim with various recommendations, “pay 
the claim.” “disallow the claim.” and so on. The ultimate review 
when it is up Is as a consideration of all reeommendations and all the 
compilations of the facts and the law. And then, of COUrSe, as | say, 
the decision is made. If it is adverse to a claimant, and assuming 
possibly it is adverse to any decison of anyone else, then the appeal is 
offered to him and it coes to the secretary, if he accepts the right to 
appeal, it then goes for futher consideration, 

Mr. Dononver. Supposing you meet as conditions precedent, the 
recommendation of the general in charge of the National Guard in 
the respective States, and as further condition, precedent, that it be 
reviewed by your Department and a decision rendered by the Secre- 
tary of the respective Department. All of those being conditions 
precedent before he could ro nto the Federal court. That would be, 
of course, at variance with the Tort Claims Act, would it not / 

Colonel Guenvr. Yes, sir: that is all provided for, sir, even under 
our administrative procedures, that as long as it is within the now 
$2,500 limitation. 

Mr. Donouve. By removing the limitation altogether. 

Colonel Guenr. You mean in any case ¢ 

Mr. Dononvr. Yes, under the present law, under any and all eir- 
cumstances, there is no right to judicial review when it involves a 
National Guardsman, is there / 

Colonel Guenr. Well, it would be a question of how far, the De- 
partment of Justice has voiced its views on the subject, but the bill 
as proposed does give to a great percentage of people who are not en- 
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titled to any relief f, it does vive a relief and it does not involve any 
actual recognition that all these people are Federal employees, 

Mr. Dononvr. Not for a rsonal injury. 

Colonel Guent. No, sir; I am talking about under the proposed 
bill. 

Mr. Mrnor. Our substitute bill. 

Colonel Guentr. What is now in existence is actually very limited, 

Mr. Kasem. May I just ask this one question’ Do I understand 
your position correctly to be that you believe that the National 
Guardsmen should be } yrotected, but your objection is that they should 
not be protected any more than other military peoples are. They 
should be put on exactly the same status, same procedures, same 
measure of indemnification. 

Colonel Guent. Yes, 

Mr. Buarr. Yes. 

Mr. Mrnor. Yes. 

Mr. Powers. Yes. 

Mr. K ASEM. Now if we went on and tried | do not know if there 
is a jurisdictional quest ion involved for our committee, but if we went 
on and tried—to give further protection to all military personnel, | 
take it you would not be averse to that, as lo ras it was on an equal 
status? The way I presen . un derstand it, a man can be ordered 
on a particular mission—a U.S. Army man, not a National Guards. 
man—and go out, he cannot re fuse or he would be court-martialed, 
and he can ro out and ineur a hability that w il] damage him for life, 
and his only relief is private legislation / 

Mr. Buarr. Yes. 

Colonel Guent. That is right. 

Mr. Minor. Right. 

Mr. Pow Rs. Yes. 

Mr. Kasem. Thank you: I move we adjourn. 

Mr. Lanr. There is a quorum eal 
adjourn we have Gen. Charles G. Stevenson, the adjutant general 
of New York. 

General Stevenson. Mr. Chairman, may I have the privilege of 
submitting a statement / 

Mr. LANE. Yes: we will be clad to have it Now if vou wish 0 
testify before the committee perhaps one of us could come back and 
listen fo vour testimony. 


} } 1 . 
| now, gentlemen. Just before we 


General STEVENSON. That would not be necess: rv. 

Mr. Lane. We — a quorum ¢ allnow inthe House 

General Srrvenson. I just want to endorse the position of General 
Harrison. I think HR. 5435 will solve our probilene that Mr. Donohue, 
Mr. ¢ ‘ahill, and the rest of the committee have brought out adequately. 
I do not need to say another word. 

Mr. Lane. You are in favor of the Rivers bill and not the Celler 
bill? 

General SrevENSON. Yes, sil 

Mr. Lane. You are going tosubmit vour statement now ? 

General Srevenson. I have prepared one; yes. 

Mr. Lane. All right; you submit it. Thank you very much, Ger 
eral, for waiting. 
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(The statement referred to follows :) 


STATEMENT OF Bric. Gen. CHARLES G. STEVENSON, ADJUTANT GENERAL AND VICE 
CHIEF OF STAFF TO THE GOVERNOR OF NEW YORK, CONCERNING H.R. 5435 AND 
H.R. 9315, SUPPLEMENTING THE STATEMENT MADE BY GENERAL STEVENSON AT 
qHE HEARING HELD ON May 11, 1960, BEForE THE CLAIMS SUBCOMMITTEE OF 
7HE House JupICcIARY COMMITTEE, WASHINGTON, D.C. 


Mr. Chairman and members of the committee, I appreciate very much the 
courtesy accorded to me by the subcommittee in allowing me to attend the hearing 
on May 11, 1960, on H.R. 5435 and H.R. 9315 and in permitting me to submit 
this supplemental statement on the bills. 

Since World War II, the State of New York has been acutely aware of the 
problems presented by the tort liability of the members of the New York Army 
National Guard and New York Air National Guard and of the 2,000 technicians 
employed by those forces under title 32, United States Code, section 709. 

The modern Army National Guard and Air National Guard depend for their 
transport and movement on all types of wheeled and track vehicles and aircraft, 
They must have the same freedom of movement as that possessed by the Active 
and Reserve Forces. 

The State of New York has tried to assure this insofar as the protection, from 
suit for their torts, of the operators of its vehicles and aircraft are concerned. 
However, the mission for which the members of the National Guard (Army 
and Air) and its technicians are preparing themselves to carry out, when they 
are operating the Federal vehicles and aircraft assigned to the National Guard, 
is primarily a Federal mission. In view of this and for other reasons, the tort 
liability of these persons should be a responsibility of the United States. 

There is no need to repeat the arguments in support of the last statement, 
presented so ably to the subcommittee by Maj. Gen. William H. Harrison, Jr., 
president of the National Guard Association of the United States, and Col. 
William M. Blatt, legal adviser to the National Guard Bureau. The State of 
New York concurs in those arguments. It might be helpful, however, if New 
York’s experience with this problem were set forth to the subcommittee 

In New York prior to 1953 the operators of our vehicles and aircraft (while 
operating the same in the course of their military duties or while engaged in 
the scope of their employment) had no protection from suit for their torts 
except that civilians who incurred personal injuries and/or property damage 
as a result of such torts could seek enabling legislation from the State legislature 
permitting them to sue the State in the State court of claims. The only other 
exception to this was in the case of property damage incurred while en route 
to, during, or en route from the period of annual active duty for training. The 
latter exception was explained in the statements of General Harrison and Colonel 
Blatt to the subcommittee. 

In some cases, Such enabling legislation was enacted ; in other cases, it was not. 
The result was that the operators of our vehicles and aircraft were never certain 
that they would be protected from liability in case of suit. In some cases, drivers 
of our National Guard vehicles were sued personally and it was necessary to get 
lawyer members of the National Guard to defend the suits gratis. 

With respect to the civilian employees of the National Guard employed under 
section 709, title 32, their status with respect to such suits was not settled in 
our State until 1956, when Courtney v. United States (230 F. 2d 112) was decided 
by the U.S. Circuit Court of Appeals for the Second Circuit. That case held that 
the United States was liable for the torts of such employees when committed 
within the scope of their employment. It will be noted that this did not apply 
to such employees when the tort was committed by them in their status as a 
member of the National Guard, as distinguished from their status as a federally 
paid employee of the National Guard. The decision does not apply to the torts 
of members of the National Guard who are not employees of the National 
Guard under section 709, title 32. 

lt can be realized that this unsettled state of the law with respect to the 
protection of our drivers and pilots created a serious morale problem which 
could have had a serious effect upon the efficiency of the New York National 
Guard. 

Accordingly, in 1953, upon the recommendation of the chief of staff to the 
Governor, the legislature enacted an amendment to the State court of claims act 
which waived the immunity of the State to liability in the operation of vehicles 
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and aircraft by members of the New York Army National Guard and New York 
Air National Guard. Under this amendment, civilians can sue the State in the 
court of claims for such torts. 

This was adequate protection for the large claims, but there still existed the 
possibility that in minor cases the claimant would not desire to devote the time 
trouble, and expense to bringing a suit in the court of claims and would, instead. 
sue our operator personally and, if successful in obtaining a judgment, try to 
garnishee the operator's salary or wages. 

In view of this, the State of New York in 1955, again upon the recommenda. 
tion of the chief of staff to the Governor, included funds in the budget for the 
coverage of our motor vehicles by automobile liability insurance. No syeh 
insurance is carried on our aircraft. Thus, the State of New York has done 
all it can (except with regard to aircraft accidents) to protect our operators 
and also third party civilians who suffer injuries or property damage in accidents 
involving our vehicles and aircraft. 

It can be realized that this unsettled state of the law with respect to the 
has afforded only applies to accidents involving our vehicles and aircraft, If 
does not apply to torts arising out of other accidents 

This is of particular significance with respect to the onsite air defense pro. 
gram in which the New York Army National Guard has been and will be engaged, 
In 1954 the Army Department asked the States to take over from the Active 
Army the operation of certain antiaircraft gun sites. The State of New York 
agreed to do this on the understanding that this was a completely Federal mis. 
sion and that no liability of any kind whatsoever would be incurred by the State 
in connection with the performance of the mission In 1957 the antiaircraft 
gun program was phased out with the advent of the Nike missile onsite program. 

Next month (June 1960) the New York Army National Guard will take over 
four Nike missile sites from the Active Army. Before the end of the next fiseal 
year the New York Army National Guard will be occupying a total of seven 
Nike missile locations in the Metropolitan New York City area and on the 
Niagara frontier. The liability potential in the case of a Nike missile explosion 
could be very great. While, of course, all safety precautions are taken, the possi- 
bility of accidental missile explosion on one of these sites exists, as evidenced 
by the explosion which took place several years ago on one of the Active Army 
Nike missile sites in New Jersey. Up until recently, the State of New York 
stood the chance of being held liable for the negligence of its personnel in the 
operation of these sites, when taken over by the State 

For this reason the State of New York requested the introduction of ELR. 
9315. However, the Department of the Army has now, by regulations, acknowl 
edged that it will administratively settle any claims arising out of the operation 
of the Nike missile sites. 

Nevertheless, this is a wholly Federal mission and, as indicated at the out- 
set of this statement, all the missions for which the National Guard is preparing 
itself are primarily Federal missions. The vehicles and aircraft loaned to the 
National Guard are primarily necessary in the preparation of the National 
Guard for the performance of its Federal missions. The members of the Na- 
tional Guard carry out their training duties under 32 U.S.C. in accordance 
with the standards prescribed by and under the supervision of the Departments 
of Army and Air Force. 

In the operation of motor vehicles the period when accidents are most likely, 
despite all the safety precautions that are taken by National Guard commanders, 
is during the summer months when units are moving to and from and engaging 
in annual active duty for training. The movements to and from this training 
are, in particular, prescribed by the Federal authorities 

For example, this summer, the vast majority of the over 10,000 members of 
the 42d Infantry Division, New York Army National Guard, located in the 
Metropolitan New York City area has been directed by the Federal authorities 
to move to and from Camp Drum, N.Y., by military vehicles assigned to the 
State. Camp Drum is approximately 300 miles from New York City 

The National Guard Bureau has directed that no part of the movement will 
be conducted by train as in the past. The reason for this is to save money. The 
42d Infantry Division moves to Camp Drum at the outset of the Labor Day 
weekend when the highways will be particularly congested. The State of New 
York should not have to pay any damages for personal injury to civilians which 
might be incurred during the course of these troop movements of the 42d In- 
fantry Division. Nor, should the State have to pay damages for any torts of 
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its personnel arising out of any accidents while engaged in training or duty or 
acting Within the scope of their employment under title 32. 

The motor vehicle accident record of the New York Army National Guard com- 
pares most favorably with that of any civilian vehicle fleet operating the same 
number of truck-miles. 

We believe that H.R. 54835 would provide complete protection but, in view of 
the opposition of the Department of Justice, there may be a question as to 
whether the bill would receive executive approval. In view of this, we urge 
the approval of the Department of Defense’s substitute bill submitted by 
Colonel Blatt. 

In regard to H.R, 9315, we believe that its provisions would be satisfied by 
the enactment of the substitute bill, in view of the regulations already adopted 
by the military departments under which claims arising out of our air defense 
activities will be handled administratively by the military departments. 

In conclusion, we believe that the U.S. Government should at least provide 
the same relief and protection that the State of New York has afforded over the 
past 7 years. 

Mr. Buarr. Gentlemen, before you leave, sir, I would like to point 
out, if I may, I have not testified as to 9315. The Rivers bills covers all 
National Guardsmen and civilian employees of the National Guard 
employed under 32 U.S.C. 709; H.R. 9315, the Celler bill, is confined 
tocases involving those assigned to air defense activities. 

Mr. Lane. Will you do this for us, Mr. Blatt, will you come tomor- 
row morning ¢ 

Mr. Buarr. I would be very happy to. 

Mr. Minor. We can submit the statement. 

Mr. Buarr. I would like to be sure the committee understands the 
ditference bet ween the two bills. 

Mr. Kasem. I would like to get his testimony. It is one of the 
most important bills we have to consider. 

Mr. Lanr. Would you come back tomorrow morning? I will put 
you on first. 

(Discussion off the record.) 

(Thereupon the subcommittee adjourned at 12:10 p.m. ) 
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THURSDAY, MAY 12, 1960 


Housnr or REPRESENTATIVES, 
SUBCOMMITTEE No, 2 OF THE 
(COMMITTEE ON THE .J UDICIARY, 
Washington, Dp: 

The subcommittee met, pursuant to notice, in room 327, House Office 
Building, Hon. Thomas J. Lane presiding. 

Present: Representatives Kastenmeier, Donohue, Ashmore, Hender- 
con, and Cahill. 

Also present : Messrs. Shattuck and Finger. 

Mr. Lane. The committee will kindly come to order. Yesterday 
we were hearing two bills at the time that we were compelled to 
suspend due to session of the House. The bills were H.R. 5435 and 
H.R. 9315. 

One is the bill filed by Mr. Celler and one by Mr. Rivers to extend 
the Federal Tort Claims Act to members of the National Guard and 
so forth and at the time we suspended we had the legal adviser of the 
National Guard Bureau, Mr. Blatt, as our witness. 

Do you want to sit down, Mr. Blatt, with your assistants again and 
we won't be able to take too much time. I have to move on to other 
hearings because there are other witnesses present. 

Mr. Buarr. Thank you, Mr. Chairman. 

Mr. Lane. Now, you had not gotten to the second bill yesterday. 
You hadn’t started on your statement on H.R. 9315; do you want to 
continue on that ? 

Mr. Buarr. Yes, sir. If I may, I have a very short prepared 
statement. 

Mr. Lane. Do you have any extra copies for the committee? 

Mr. Buartr. Yes, sir. 

Mr. Lane. Thank you. 

You may proceed, sir. 


STATEMENT OF WILLIAM M. BLATT, NATIONAL GUARD BUREAU, 
ON H.R. 9315 


Mr. Biarr. Thank you, Mr. Chairman. 

With me here today, I have Mr. Powers of the Department of the 
Air Force and Mr. Minor who was here yesterday will be available. 
The Department of Justice is also represented by Mr. Leonard and 
Mr. Jason and there is also present General Strauss representing the 
National Guard Association of the United States. 

Iam Mr. William M. Blatt, legal adviser to the Chief, National 
Guard Bureau, Department of the Army and the Air Force. The 
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Department of the Army has been designated as the representative of 
the Department of Defeise for this legislation. 

The Department of the Army, on behalf of the Department of 
Defense feels that section 1 of the bill is unnecessary. 

Current law and Army regulations provide for the payment of 
claims resulting from activities of members of Army National Guard 
air defense on-site units, and as indicated in the report on H.R. 5435 
the Federal courts which have considered the question have uniformly 
concluded that the torts of National Cru ard employees whose hire js 
authorized under section 709 of title 32, United States Code, are 
cognizable under the Federal Tort Claims Act. 

Those Air National Guard members who are engaged in runway 
alert missions are on active duty as Reserves of the Air Force for this 
purpose, and since they are in a Federal status there is no doubt but 
what the Federal Government is liable for their activities in the scope 
of their employment. Those members who are engaged in aircraft 
control and warning missions in conjunction with the active Air Force 
are so directly cooperating with the latter, and under its control that 
they may be ‘viewed at the very least as “loaned servants,” and thus 
covered by the Federal Tort Claims Act. The Department of the 
Air Force considers that torts of such members, in the scope of their 
employme nt are covered by current law, and claims arising from their 
commission are now payable. 

And may I digress for a moment here to point out that the people 
we are speaking of here are not technicians but the Air National 
Gruard members themselves and in general, these are people who are 
engaged in the aircraft control and warning. 

Mr. Lane. Civilian / 

Mr. Buarr. No, sir. These would be both the technicians. That 
is the civilian employees and in addition those members who are not 
civilian employees but are members of those particular types of units. 

Mr. Lane. All right. 

Mr. Brarr. Section 2 of the bill is unnecessary for the same reasons 
set forth with respect to section 1. Claims resulting from activities of 
these members and employees in the scope of em ployme nt, are now 
payable under current law and regulations. Moreover if the pro- 
posed draft recommended by the Department is substituted for H.R. 
5435, that legislation will include all members and emp sloyees le- 
scribed in section 2 of this bill. 

A new sentence should be added at the end of proposed subsection 
(7) of section 710, title 32, United States Code, to read as follows: 

This subsection does not apply to any case in which the loss, destruction, or 
damage was due solely to the criminal act of a member of the National Guard or 
an officer of the State, territory, Puerto Rico, the Canal Zone, or the District of 
Colutibia, whichever is concerned, 

The purpose of this change is to make it clear that the jurisdiction 
concerned will be relieved of pecuniary liability where the loss, dam- 
age or destruction was occ asioned by the negliger nee of the member of 

civilian employee engaged in air defense activities, but not if it was 
caused by a criminal act of such members or employees, or other 
National Guard members, or State agents or employees. 

_ Enactment of this legislation is not expected to cause an increase 
in the budgetary requirements of the Department of Defense. It 
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would be extremely difficult to estimate the amount of damage, loss 
or destruction that will result from the negligence of National Guard 
members and civilian employees engaged in alr defense activities. 
Since the individual member would be pecuniarily responsible, the 
only additional cost would be in the amount the Federal Government 
would otherwise be able to collect from the States, but could not collect 
from the responsib le may iluals. 

I have apprech ited this Opporcvunlty of appe aring before the com- 
mittee and shall be happy to answer any questions you may have 
on this bill. 

Mr. Lane. Mr. Blatt, [ wonder if you would comment on an article 
that had been brought to my attention here whereby the Air Force 
intends to turn over to the National—the Air nee Guard some 
of the duties now being carried out by the air defense by the Air Force 
and I have an article before me that says that the Pent: igon pl: ins for 
major ¢ utbach ks in the Air Force personnel. The entire air defense for 
Americ: as southern borders Jacksonville to San Diego, will be turned 
over tothe Air National Guard. 

Are you familiar with anything like that ? 

(No response. ) 

Mr. Lane. And it goes on to say that some of those camps down 
there will be eliminated and it goes on further to say that the Penta- 
gon—it gives the number of how rian will be lost in that area, 10 
depots, including 7 air stations and further that 30 additional Air 
Force bases and Army « ‘TPs located in M: assachusetts, New Jersey, 
Arkansas, Te Ais, j 4OulIs aha, and W ushington are also clue to be Cc losed 
and if they are closed they are going to be manned by the Air National 
Guard and they have gone on to say that they can only take care 
of them 2 or 3 d: ays a week unless additional mone y 1s appropriated 
forthe Air National Guard. 

In other words, that looks as if the National Guard is going to take 
over a rather big assignment for the Air Force which would be inter- 
esting when we have a bill like this before us. 

Would you be able to tell] us something about this ¢ 

Mr. Buarr. Mr. Chairman, I am not aware of the long-range plan- 
hing or even the immediate turnover of facilities. It is true that the 
Air National Guard as well as the Army National Guard are being 
integrated more and more into the active air defense of the United 
States, 

At the present time the Air National Guard is engaged in such 
activities. We have, as we brought out in the testimony, pilots who 
are on runway alert. We have units that are integrated in aircraft 
control and warning and this plan, it would seem to me, is only an 
augmentation of what is already being done. 

Mr. Lane. Not only that but the armed services are holding hear- 
ings about turning over further installations from the Army to the 
guard—to the National Guard. 

Mr. Buarr. The only comment I could make there, Mr. Chairman, 
would be that with the full-time responsibil ity for the operating 
and maintenance of such installations, it is manifestly impossible to 
do that with a part-time civilian soldier and it necessarily requires 
the services of full time personnel. 


Mr. Lane. Yes. 
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Mr. Buarr. I do know that so-called technicians program is em- 
ploying every man in that program in vital work now. There ig no 
opportunity, it would appear to me, for these people to double in 
brass as it were and do these additional missions and it would prob- 
ably require an augmentation of personnel. 

How many additional civilian employees will be required or the 
cost, I am unprepared to say, sir. 

Mr. LLANE. Any further ques tions / Mr. Henderson / 

Mr. Henperson. Just one, sir. So faras [ can tell from your state. 
ment, Mr. Blatt, it is your opinion that FIR. 9515 isn't hecessary ; is 
that correct / 

Mr. Buiarr. The first two sections are, sir. They relate to matters 
which we feel are already adequately covered by current law and 
regulations. 

Section 1 of 9315 would amend the Federal Tort Claims Act : section 
2 would amend the Military Claims Act. As | have stated, under 
current law, the Federal Tort Claims Act as now written and see- 
tion 2733 of title 10, as now written and as interpreted and iImple- 
mented by regulations of the Army and the Air force are lequate 
to pay claims generated by such personnel, 

Section 3 goes to property responsibility. 

Mr, Lane. And you suggest an amendment to that é 

Mr. Buarr. It is something of a modification to that, sir. 

At the present time, the States are pecuniarily responsible for 
damage to property—damage is the inclusive term—negligently 

caused by members of the National Guard. This subsection (g) which 
the bill would add would modify that and provide that where the loss 
is caused by the negligence of the onsite member or onsite full-time 
civilian employee, the routine type of operational loss, the State would 
not be responsible to the Federal Government pecuniarily and this, as 
Mr. Powers just mentioned to me, assuming always that the indi- 
vidual is engaged in the scope of his employment and performing the 
functions required of him under the Federal law. 

Mr. Lane. Do you feel that this subsection (g) then with the 
amendment which you suggest would be desirable / 

Mr. Buarr. Yes, si 

Mr. Lane. Congressman Donohue, any =" tions / 

Mr. Dononuvr. Tell me, who pays the } National Guard? Does it 
come out of the Federal Treasury ’ 

Mr. Biatrr. Members of the National Guard performing the train- 
ing duty required under 52, United States Code—title 32—are paid 
the pay and allowances of members of the Active Army or Active 
Air Force as the case may be. ’ 

Now in the armory training phase, of course, he receives no allow- 
ances. He receives only pay. This is all from feder ally ap propriated 
funds. The so-called technician, the employee under section 709 of 
title 32 is likewise paid from feder: lly ap propriated funds, 

Now there are some State emoluments also, Mr. Donohue. For 
example, some States pay Guardsmen a sum in addition to the pay 
received from the Federal Government. For example, during field 
trai ining some States pay 50 cents a day, dollar a day or whatever and 
this is in ade lition to what they receive from the Federal Government 
for their service. 
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Mr. Dononvr. But the base pay comes from the Federal Treasury 4 

Mr. Buarr. Yes, sir, and the State pay which I advert to is infre- 
quent and by no means universal, 

Mr. Donouvr. Now who sets up the curricula or who sets up the 
program of training and instruction of the National Guardsmen ¢ 

Mr. Buarr. The training of the Army National Guard, sir, is in 
conformity with the training schedules prescribed by CONARC— 
the Continental Army Command—which is a staff agency of the 
Active Army, a Federal agency. 

Mr. Donouver. A Federal agence y. 

Mr. Buarr. Here I speak of the 48 scheduled training of field train- 
ing and the service schools attended by membe rs of the Army National 
Guard under title 32. There is a comparable staff rel: ationship on the 
Air Force side and the training performed by the \ir National Guard 
under title 52 1s likewise as prescribed by the Active Air Force. There 
may, in nlite ion, be certain training yrescribed by and paid for by the 
States. 

I might add to that, with permission of the Chair, that, of course, 
to be entitled to this Fe leral pb and allowances, the organization and 
the status of training of both the Army and the Air National Guard 
must be as prescribed by the service Secretaries. 

Mr. Dononvr. In other words, the pay comes from the Federal 
Government, the base pay of all National Guardsmen ‘ 

Mr. Brarr. That is correct, sir. 

Mr. Donouve. Whether they are in the field branch or the air 
branch ; is that correct.‘ 

Mr. Buarr. That is correct 

Mr. Dononcr, The program of instruction and training is set up by 
the Federal agents, 

Mr. Buarr. That is correct 

Mr. 1) INOTIUR, In other words, a Fe “dle ral agen "Vv has more or less 
direct control and direction over how the National Gu: ard units shall 
operate ; is that correct / 

Mr. br ve | hesitate to use the word “control.” Sir. because of the 
constitutional relationship. 

Mr. Donotrrcur. You are right: the power of direction. 

Mr. Barr. They describe conditions under which the National 
Guard is eligible to receive Federal support, armament, and the like. 

Mr. Donon E.. In other words, if they do not carry out the direc 
tive of the Federal ngencyv, aun appropriation made for their use 
and benefit can be withheld: is that correct? 

Mr. Bi ne. That is correct, sir. and there is A statutory provision 
tothat effect. ; 

Mr. Lane. And Federal recognition can be withdrawn under the 
Statute: isn’t that correct 

Mr. Buarr. Yes. 

Mr. Donor ee So now vou have the im bein oY clirecte: : vou have them 
being paid out of the Federal Treasury but still any National Guards 
man who becomes involved in an accident while performing his duties 
in com plis ince with the program set out by the Federal Government. 
Is not covered for any damage that he might cause while so acting. 

Is that correct / . 

Mr. 131 rr. Save and except 
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Mr. Donouvr. With the ex ‘ept ion of the civilian technicians under 
section 709 of title 32. 

Mr. Buarr. No, sir. There is as I mentioned yesterday, the annua] 
appropriation act language which authorizes the payment of claims 
of instant operation and Army and Air National Guard kinds of jp. 
struction which permits claims up to $1,000 and it is for property 
damage only. 

Mr. Dononve. I mean, let us assume that an accident occurs when 
they are not ata camp of instruction. 

Mr. Buar c And there again, there is no Federal liability there for 
us except in the second type of case w hich involves the District National 
Guardsmen or it might be held that under certain particular cireun.- 
stances the individual was operating under the control of and for the 
benefit of the Active Army or the Air Force in a specialized situation 
which might meet the concept of the loaned servants doctrine, but 
this would be a most unusual ease. 

Mr. Dononvr. Well, do I understand that at the present time the 
only inst: ance W he re the Fe dle ral Grovernment Ww ould assume any liabil- 
ity is when the National Guardsmen become involved in an accident 

causing property damage while at a camp of instruction ? 

Mr. “BL arr. This is, “indeed. sir, the general rule and I have only 
cited the exce pt ions. 

Mr. Donounve. And I think you mentioned yesterday that a camp 
of instruction would be the summer training that National Guards- 
men units go on each year. 

Mr. Buatrr. This is correct, sir. 

Mr. Donouve. So that let us assume that that is for a period of 2 
weeks or say a month. It is so, is it not, that the National Guardsman 
has to engage in training for the other 11 months. 

Mr. Buatrr. That is correct, sir. 

Mr. Donouvr. Now if in the course of that training he becomes 
involved in an accident causing property damage, there is no cover- 
age, is there? 

Mr. Buiarr. I would have to say generally “No, sir,” but again I 
would have to make the exception if the individual we are talking 
about were e ngaged | in an “on site mission. 

Mr. Donouve. What do you mean on site mission / 

Mr. Buarr. We have in the Army National Guard certain air 
defense on site units. There are Nike missile batteries and battalions 
which are onsite. As to them, , the De partment of the Army considers 
that while they are engaged in that mission and acting in line of duty 
and in the scope of their employment, the Federal Government may 
pay ¢ laims incident to those operations. rut ue general—and the 
same is true of the Air Defense mission on the air side, but the vast 
majority of the 400,000 Army National Guardsmen and 72-odd thou- 
sand Air (suardsmen are not so e neaged except dur ng this ¢ amp of 
instruction, field training period. As to them there is no Federal 
coverage whatever for their torts. 

Mr. Donouve. So that a civilian who suffered damages 2s a result 
of the negligent acts of these guardsmen for 11 months of the year 
has no protection other than against the individual guardsmen. 

Mr. Briarr. And whatever remedy the State may give him against 
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Mr. DoNOHUR, But I think you pointed out yesterday that there 
are very few States that will not resort to the immunity. in 

Mr. Buarr. I believe, sir, although I have not made a canvass of it, 
[ believe in the majority of States, his recourse will be by private 
relief bill in the legislature of that State and I am apprised that in 
the State of New Mexico the legislation may not even entertain such 
a bill because of the constitutional impediment. — 

Mr. Dononvr. I understand that is true in California, too, 

Mr. Buarr. It might very well be, sir. 

Mr. Donouvsr. And it is my understanding that there are very few 
States who do not claim immunity when such claims are presented, 

Mr. Buarr. Yes, sir. 

Mr. Donouvsr. So that finally it is so, is it not, that apart from 
these accidents that occur while the guardsmen are engaged in the 
camp training and cases like when they are engaged in Nike work, 
the civilian has no protection / 

Mr. Buarr. Not against the Federal Government : no, sir. 

Mr. Lane. What would you say, Mr. Blatt, about those days when 
the National Guard are most active on our highways and on our 
streets ¢ 

Say, for instance, on May 30 when they come out with their trucks 
and their vehicles and their equipment, parade here and everywhere, 
if an accident happened in those States would the Federal Govern- 
ment step in and take care of the damages up to $1,000 ¢ 

Mr. Buarr. Not under current law. There was just such a case a 
few years ago in California where a tracked vehicle out there in a 
parade killed a child that ran in front of it. 

Mr. Lane. Because now we are using the guard more than ever be- 
cause at one time we were able to get some representation from the 
military but now with the cutback we have to call on the guard to 
participate in those patriotic affairs, those parades and memorials and 
allthat that we have. 

So they participate more often now I think in field days. 

Mr. Buarr. That is correct and as I mentioned we do more multiple 
drills, weekend training than we have in the past because our state 
of training IS SO improved. 

Mr. Lane. I know that on Sunday they meet early in the morning 
and they have their vehicles out there and at those times they are out 
on the highways, too. 

Mr. Buarr. They may very well be moving on Saturdays and Sun 
days which are the most heavily trafficked days. 

Mr. LANr. Would they be covered on those days ¢ 

Mr. Biarr. No, sir. 

Mr. Donouve. But it is so, is it not, that anyone in the regular 
military forces if they become involved in an accident which caused 
property damage or personal injuries the individual who suffers the 
Injury by way of property damage or personal injuries, that civilian 
comes within the purview of the Tort Claims Act if the accident hap- 
pens in this country 

Mr. Buarr. Yes, sir. assuming that he meets all the other criteria 
and the scope of employment is proven and the like, and also under 
the Military Claims Act. 
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Mr. Dononvr. Yes, and that is the difference between the Nationa] 
Guardsmen and the regular military. 

Mr. Buarr. Precisely. 

Mr. Powers The same thing applies to Reserves, too The Army 
Reserves are covered in these statutes too. They are training. 

Mr. Dononve. In other words, they come within the purview of the 
Tort Claims Act but the only ones that are excluded are the National 
(ruardsmen ? 

Mr. Powers. That’s right, sir. 

Mr. Lane. I think that’s all, Mr. Blatt. 

Thanks, Mr. Blatt; thank you, Mr. Powers, for coming back here 
again the second adi ly bec: ause you hi uve been very he ‘Ipful to the com- 
mittee. 

Now, Mr. Leonard, did you intend to testify again? Would yoy 
like to? : 

Mr. Lronarp. Not at all. I was simply here for your convenience, 
If there are any questions about the Tort Claims Act or its present 
operat ion—— 

Mr. Lane. Why don’t you sit down for a minut +P lease. 

Mr. Leonard was here yesterday. He was ry witness; he is First 
Assistant, Civil Division, Department of Justice, and he testified 
here and answered que stions in reference to both of these bills ; and the 
De part! nent of Justice is Oppo a to both of them: is that right ? 

Mr. Leonarp. Not entirely. As I mentioned, our difficulty is solely 
with the Federal Tort Claims ad of it 

Mr. Lane. That’s right. and at that time we didn’t have too many 
members present when you were testifying. I didn’t know whether 
or not eee members would like to ask any quest ion ? 

Mr. Cahill, Mr. Donohue, and Mr. Kastenmeier, I think were not 
here when you testified veste rd: ay. 

Mr. Dononvr. I have just one or two questions I would like to get 
cleared up. 

Mr. Leonarp. Surely, sir. 

Mr. Donouvr. You say that the Department of Justice is opposed 
to bringing within the purview of the Tort Claims Act any claims 
arising out of the acts of National Guardsmen; is that correct? 

Mr. LEONARD. No: we make no distinetion between National Guards- 
men or anyone else not under Federal control. I mean, it would be 
the same regardless of National Guardsmen or any other form of 
activity. . 

Mr. Dononve. You would agree, would you not, the Tort Claims 
Act was set up for the purpose of making the Federal Government 
responsible in cases of claims arising out of tortious acts of their 
agents. Is that correct ? 

Mr. Leonarp. Well, | would say within the limitation of the normal 
rules of tort law; ves. 

Mr. Dononvr. Based upon an agency proposition. 

Mr. Lronarp. Based upon that as it is known in the laws; yes. In 
other words, where the United States fails to control one of its agents 
obviously there should be a liability coming from that. 

Mr. Donouvr. Sure. Now, hs aving that in mind, referring to the 
principal establishing agency; is it not so that where the prince ipal 
has the power to direct and a is paying the individual that it 1s 
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directing, it comes pretty close to establishing the relationship of the 
principal and agent ¢ . | 

Mr. Leonarp. Well, you would call it master and servant, to use an 
old-fashioned expression. 

Mr. Donouve. Let us use the modern expression. 

Mr. Lronarp. Wherever the control exists and the duty being done 
is within the scope of that control, the liability of the employer is 
raised. That is quite correct 

Mr. DoNoHUE. Now, you have heard the t testimony of the previous 
witness that National Guardsmen are paid out of the Federal ‘Treasury 
and you don’t take issue with that, do you ¢ 

Mr. LLEONARD. I assume there is some benefit. This is not a problem 
of the Department of Justice. It is not—I mean, being paid. I pre- 
sume they are being paid for doing some specific thing. 

Mr. Dononvr. And in the course of carrying out thei ir duties they 
are carrying out the directions laid down by the Department of 
Defense. 

Mr. Leonarp, I would say that that would be contrary to the Con- 
stitution which forbids the United States to direct them. It requires 
that the discipline set up by the United States shall be applied by the 
State. 

I mean, if I remember the Constitution clause correctly, it spec ifi- 
eally provided that the State must administer. 

Mr. DoNOHUE. Well, the fact that the directing force is the Federal 
Government, does it make any difference who administers it ¢ 

Mr. Leonanp. I have difficulty in the “directing force.” The Inter- 
nal Revenue is a directing force in respect to all of us in certain mat- 
ters. All laws are a directing force within the scope of their coverage 
and I presume that whatever the requirements the National Guard 
has to meet to get Federal pay is a directing force within those limi- 
tations. 

I do not. know that there is any obligation that a National Guard 
must conform to those requireme nts, if that is a condition precedent. 

Mr. Donorve. Whereas that is your opinion and I certainly respect 
it, I assume that if the National Guard group did not carry out the 
directions or carry out or fulfill the program laid down by the Federal 
Government, their right to be compensated would stop. 

Mr. Leonarp. Well, I heard Mr. Blatt testify—what did he say 
defederalized or something ¢ 

Mr. Donor E. Wouldn't that indicate to you that the Federal Gov- 
ernment was a strong direct Ing force ? 

Mr. Leonarp. Not as the concept of direction is known in the tort 
law. I mean, it may be a direction of any kind at all, but if we are 
going to say which is our only interest, namely, to prove the connection 
between it and the law of torts, now it is not that kind of direction. 

In other words, your individual flyer would have that individual 
direction from his squadron leader; the squadron leader would have 
it in turn from some official, I don’t know whom. Somewhere the 
overall concept of the flight and I — the condition would gen- 
erally be laid down by the Federal law, by the CAB on the one hand 
and the Army or the Air Force on the other, but the man who tells 
him to go out sien it is raining, the man who sends the car down 
to town to pick up groceries or something like that will be a specific 
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employee of somebody and that somebody essentially is what the law 
looks to as being the man who controls the particular thing being 
done. 

So here, of course, there is no question at all. very time the 
National Guardsman is in that relationship to the Federal Goverp. 
ment he does fall under the Tort Claims Act. There is no question 
about. it. 

Mr. Dononve. Even though he is not a technician and he is just 
anordinary National Guardsman ¢ 

Mr. Leonarp. The whole basis of the technician holdings was 
precisely that. You see, they are not directly Federal employees, 

Mr. Dononvr. But it doesn’t extend to the nontechnician. 

Mr. Lronarp. It extends to all the nontechnicians as soon as they 
come into that relationship: yes. , 

Mr. Suarruck. Pardon me, sir. How close is the control over the 
individual guardsman? The guardsman uses a guard vehicle to go 
and buy groceries, for instance, is there a Federal officer who jis in 
position then to say this is a violation and the money may be cut off! 

Mr. Lronarp. I am sorry. You will have to ask the guard people, 
If there were—oh, well, a money cutoff I don’t know about. 

If there were an officer who stood over them and said, “You ean 
do this or you will be court-martialed,” or “You can do this to get 
your pay,” it seems to me that that’s the kind of thing—in other 
words, you don’t drive over 25 miles, you stop at a traffic light, you 
don’t make any left turns without signaling, the person who is able 
to direct the driver to do that or else is the person who is in control 
of course. 

Mr. Suarrvck. Well, does it extend any further back than that 
immediate officer in your opinion ? 

Mr. Lronarp. Oh, surely. Whoever in a sense is the employer of 
the immediate officer until you get to whoever is responsible. 

Mr. Donouvr. Now, if that officer is carrying out the program set 
up by the Department of Defense, wouldn't you say that the Depart- 
ment of Defense is the principal ? 

Mr. Lronarp. If the Department of Defense is in position to com- 
mand that officer in the same sense as he has commanded the private; 
yes, but of course that, as I say, would exist already. 

Mr. Dononuver. But what has been decided as a rule that National 
Guard men do not come within the purview of the Tort Claims Aet 
unless they are at a Nike site or a camp as mentioned by Mr. 
Blatt. 

Mr. Lronarp. I think, rather, it would be more accurate to say, sit, 
that they are not presumptively within it by reason of their being 
National Guard men. Now, if you can show that the National Guard 
man was a loaned servant on any type of operation under military 
control of Federal forces, there is no question at all that he would 
come under it, but it wouldn't have to do with this National Guard 
status. It would be true of any person who was in that relation 
ship. 

Mr. Cantii. He would come under tort claims ? 

Mr. Lronarp. Any civilian would. If the Army picked up a man 
and got him to work for them during the day to do some particulat 
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thing, he is an agent to the United States. The Federal Tort Claims 
Act covers tl hat. 

Now whether he is a National Guard man or whether he is a civilian 
er whether he is any other type of person whatever, it is merely that 
satus at the time. 

Mr. Canttn. May I, Mr. Donohue / 

Mr. Donontvue. I ‘d be h: appy for you to. 

Mr. CAMILL. Now, 1s it your thought then that you object to the 
bill because in those instances where the National Guard man is doing 
il Federal job that he is protec ted and that the Federal Government 
should not be called in to protect him where he is doing a State 
io / 

Mr. Leonarp. Well, of course, whether he should be doing a State 
job or not is am: itte r of policy. 

Mr. Canin. By the F oe il Government. 

Mr. Leonarp. I know: but that is not our difficulty. Our prob- 
lem is really very simple, and a legal one. If the United States is 
sued for the action of a man over ‘whom the U nited States had no 
control, we cannot defend this suit. We have no basis on which to 
defend this suit. 

Normally today we can show that this man wasn’t doing what we 
told him to do. “This is the defense we can use. In other words, the 
employer can always say that that employee of mine was on a frolic 
a detour of his own. We can only say, as in this series of cases that 
we are having now that we gave this officer his own choice of trans- 
oo. He could drive his own car, he could come by plane, he 
could go by train. 

The fact. that he chose to drive his own car and come by way of 
Grand C anyon to get to his new pos t didn’t create a Feder: ul his bility. 
I only raise this point because this is one of the oreat disputes among 
the circuits today. This gives you the idea of how we can come in 
and defend ; namely, “Did we te HH you to do this ¢ r 

Mr. Asuore. It is just a question of agency 

Mr. Leonarp. Precisely. 

We can defend that way, as long as we have a real lawsuit that has 
a tort concept at the bottom of it, as I me ‘ntioned in my statement 
yesterday. Essentially this bill creates an insurer's liability. W ith- 
out that control vou ner ertheless make the Government li: ib le. 

Now, as far as pure liability is concerned, the idea of paying for 
these things, I tried to make it clear that the Department of Justice 
is not we defer entirely to the other agencies as to whether this 
should be paid for and as to how it should be paid for but in the bill 
we do have the difficulty that it creates a tort action which isn’t. 
thereby putting us in the business of trying to defend actions which 
can't be defended, if you see what I mean. 

We just cannot do it. 

Mr. Cantu. Well, Mr. Donohue. 

Mr. Dononvr. Well, I can’t—I may be a little dense, but that same 
defense that you have pointed out applies in every tort claims action, 
doesn’t it? You must establish agene vy and you must establish negli- 
gence, and that the person guilty of the act was performing a duty 
within the se ‘ope of hise mploy ment. 

Mr. Lronarp. That is, of course, quite true, but the agency must 
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Mr. Dononve. But. that applies in all tort claims actions; doesn’t 
it? 

Mr. Leonarp. It should, and that is why—— 

Mr. Dononvur. And it would apply in an action brought against 
the Government based upon the negligence of the N: ational Guard 
men ? 

Mr. Lronarp. Not unless the agency relationship existed actually, 
not merely by declaring it to be so. In other words, there would have 
to be an actual relat ionship of that kind. 

Mr. Donounve. That’s right, but going back to my original premise 
where the person is paying the individual, and he has a right to 
direct. That brings him pretty close to being the agent of that 
individual that is paying him and is directing him. 

Mr. Lronarp. t would say there is no question at all, if you really 
mean direction in that case. 

Mr. Donounve. That’s right; so it is your opinion that if those 
conditions exist, the National Guard men today come within the 
purview of the Tort Claims Act ? 

Mr. Leonarp. Very definitely. 

Mr. Dononvr. And you mentioned that you obje ct because you feel 
that the Federal Government would become an insurer if we spelled 
out and said that the National Guard men do come within the purview 
of the Tort Claims Act. We would be making the Government an 
insurer, would we? 

Mr. Leonarp. Well, I think I can most easily answer that as fol- 
lows: The Federal Tort Claims Act today covers every person who is 
under the direction of the Government. Therefore + pass another 
act to increase this coverage by definition means th: ut you are passing 

one that doesn’t cover people under their direction. 

Mr. Dononvr. Well, that is what we are concerned about. We 
want to make sure that they are covered, and that is the issue that is 
before this committee today, as I understand it. 

Mr. Leonarp. If they are directed they are covered. 

Mr. Lane. Any further questions ! 

Mr. Frncer. I have a question, Mr. Chairman. 

Mr. Lane. Mr. Finger. 

Mr. Fixcer. What would you say constitutes control of a person! 
Assume, if you will, that one man tells the individual how to doa 
thing and if it isn’t done this way you are not going to get paid, and 
the other fellow says when to do it. 

Now which of the two or do both control the same person / 

Mr. Leonarp. Well, I am afraid in a case like that there are about 
20,000 cases that you could refer to and about, 14 texts. 


eee 


Mr. Fincer. Well, this is what it all is coming down to. 

Mr. Lronarp. What an employer is in tort law is something the 
books will go into at great length. 

Basically it is the right to order a particular action, not to lay down 
a course of conduct. The Federal law lays down a course of conduet 
in innumerable fields. I don’t know that IT have made it any clearer 
at all. 

Mr. Finger. Yes, you have. 
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Mr. Leonarp. It is very broad. 

Mr. Lane. Hf there are no more questions, Mr. Leonard, I thank 
you for your attendance here this morning. You have been very 
helpful to the committee and I appreciate your being here again. 

Mr. Leonarp. Thank you, sir. 

Mr. Lane. A statement. by Representative James C. Oliver, of Maine, 
will be inserted in the record at this point: 

(The statement referred to is as follows :) 


STATEMENT OF HON. JAMES C. OLIVER, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF MAINE, IN Support oF H.R. 5435 


Mr. Chairman, I wish to record myself as being in full accord with the pro- 
visions of H.R. 5435, which provides for the extension of the Federal Tort Claims 
Act to National Guardsmen. 

When we evaluate the vital part which the guard plays in the Armed Forces 
of today in the face of the grentest threat ever posed to the security of this 
Nation, it seems to me that every kind of protection which Congress can provide 
for these forces necessarily becomes a must. 

Certainly, it is only elementary justice to extend to these men when on active 
duty in the face of the greater degree of risk involved in the handling of modern 
weaponry, the same scope of protection which our Regular personnel is afforded. 

Anything less than this is unfair and discriminatory, as well as an influence 
toward the undermining of morale and esprit at a time when our Nation des- 
perately needs the undiluted dedication of all. 

Major General Heywood, adjutant general of the State of Maine, strongly 
urges upon all the enactment of this bill, and | am appreciative of the oppor- 
tunity to express myself unquivocally in support of every possible consideration 
to expedite your favorable decision toward this objective. 


DEPARTMENTAL REPORTS 


DEPARTMENT OF THE ARMY, 
Washington, D.C., May 10, 1960. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dean Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to H.R. 5435, 
86th Congress, a bill to extend the Federal Tort Claims Act to members of the 
National Guard when engaged in training duty under Federal law, and for other 
purposes. The Secretary of Defense has delegated to the Department of the 
Army the responsibility for expressing the views of the Department of Defense 
thereon. 

The purpose of the bill is to extend the application of the Federal Tort Claims 
Act in order that the Federal Government will become liable for the tortious 
acts of members of the National Guard committed while engaged in training or 
duty authorized by Federal law, to the same extent as it is now liable for the 
torts of members of the Active Establishment and Reserve components. Simi- 
larly, the Federal Government will have the same liability for tortious acts of 
the full-time civilian employees of the National Guard employed under authority 
of section 700 of title 82, United States Code, as it now has for acts of civilian 
employees of the military departments. 

In addition, the bill would extend the coverage of section 2733 of title 10, 
United States Code, to permit the Secretaries of the military departments to pay 
third-party claims for damage to real or personal property or for personal injury 
or death when caused by such members of the National Guard or civilian em- 
ployees, under the same circumstances as the service Secretaries may now pay 
for damages caused by civilian employees of their departments and members of 
the Army and Air Force. 

The Department of the Army on behalf of the Department of Defense has 
considered the above-mentioned bill 
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Authority to pay claims, not in excess of $1,000, for damage to private property 
incident to the operation of National Guard camps of instruction has been 
repeatedly provided under annual appropriation acts. The act of August 18 
1959 (Public Law 86-166, 73 Stat. 366), the Department of Defense Approprig. 
tion Act for fiscal year 1960, contains this authority in title II, under the head 
“Claims, Department of Defense.” 

U.S. circuit court of appeals have held that those employed by the Nationa) 
Guard under authority of section 709 of title 32, United States Code, were 
“employees of the Government” within the meaning of the Federal Tort Claims 
Act (Holly v. U.S., 192 F. 2d 221 (10th Cir. 1951); Elmo v. U.S., 197 F. 24 239 
(5th Cir. 1952) ; Courtney v. U.S., 230 F. 2d 112 (2d Cir. 1956); U.S. v. Mar-te 
Wendt, 242 F. 2d 855 (9th Cir. 1957) ). 

The view expressed by the Federal courts in Holly and the other cases cited 
are at apparent variance with the long-held views of the Comptroller Genera] 
of the United States, as expressed in 21 Comptroller General 305 (1941) that 
such National Guard civilian employees (known in the National Guard ag 
technicians) are State rather than Federal employees. 

The Supreme Court of the United States has not considered the question of 
whether such employees are Federal employees within the meaning of the 
Federal Tort Claims Act. There is, accordingly, uncertainty as to the status 
of such employees with respect to coverage by that act. 

The Federal courts which have considered the question of whether members 
of the National Guard of the several States engaged in training duties in their 
State status in accordance with the pertinent provisions of title 32, United 
States Code, are “employees of the Government” within the meaning of the 
Federal Tort Claims Act have concluded that they are not (McCranie y. U.S. 
199 F. 2d SSL (C.A. Ga. 1952) certiorari denied 345 U.S. 922, 73 S. Ct. 780, 97 L. 
Ed. 1354). 

Inasmuch as the authority to train the militia (of wnich the National Guard 
is a part) is reserved to the States by article I, section 8, clause 16, of the 
Constitution, and as the Army National Guard of the United States and Air 
National Guard of the United States not on active duty are administered in 
their State National Guard status (secs. 3079 and SO79 of title 10, United States 
Code), Federal authorities do not have command and control over National 
Guard units and members not in active Federal service. Accordingly, a mem- 
ber of the National Guard performing training or duty authorized by title 32, 
United States Code, who allegedly commits a tort, is not, as a matter of law, 
under the command of Federal military authorities. 

Since the liability which the Federal Tort Claims Act imposes is based upon 
the responsibility of the master for the acts of his servant or agent, it does 
not seem appropriate to extend that act to situations where the master-servant 
relationship does not exist. 

On the other hand, it is quite clear that the training performed by members 
of the National Guard in accordance with sections 502-505 of title 32, United 
States Code (inactive duty training, annual field training, attendance at military 
service schools) is primarily intended to ready them for active Federal service 
in the event of an emergency. Equipment such as jet aircraft, tanks, and heavy 
artillery, for example, would seldom, if ever, be useful in accomplishing a 
State mission. 

The potential financial magnitude of the damage which may be caused by Na- 
tional Guard aircraft crashes, ammunition explosions, and other activities is a 
matter of great concern to the States. The crash of a New Hampshire Air 
National Guard plane in Worcester, Mass., resulted in Federal legislation (the 
act of Aug. 26, 1958, Public Law 85-760, 72 Stat. 853) authorizing the payment 
of the unsubrogated portion of property damag? claims. The subrogee has since 
instituted suit against the adjutant general of New Hampshire 

National Guard aircraft have caused damage by dropping tow target cables in 
Arizona and Illinois. Claims arising out of the activties of the National Guard 
in these and almost every other State in the Union, when not incident to the 
operatiton of a camp of instruction (as for instance, during a routine training 
flight, or weekend drill) have necessarily been rejected by the Federal Govert- 
ment. 

While it is not considered appropriate to grant judicial relief against the 
United States under the Federal Tort Claims Act to claimants who have sus 
tained damage to their property, or injury to their persons, or death, by reason 
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of activities of members of the National Guard not in active Federal service, it is 
considered appropriate to make provision for the administrative relief of such 
cdaimants to the same extent as relief would be afforded under section 2733 of 
title 10, United States Code, if the damage or injury had resulted from the activi- 
ties of a member of the Armed Forces or a Civilian employee of the military de- 
partments acting within the scope of his employment or incident to noncombat 
activities of a military department. 

Inasmuch as the intent is to cover claims caused by members of the National 
Guard not in Federal service, and certain civilian employees of the National 
Guard, the Department of the Army believes that the new legislation should be 
added as a new section in title 32, United States Code, rather than as an amend- 
ment to section 2733 of title 10, United States Code, which covers claims resulting 
from activities of certain persons in the Federal service. 

If enacted as an addition to present title 32, claims arising out of the activities, 
in the scope of the employment, of members of the National Guard performing 
training duties authorized under title 32, United States Code; of civilian em- 
ployees of the National Guard employed under authority of section 709 of that 
title; or incident to noncombat activities under that tithe would be administered 
and settled by the same personnel, in the same manner, and to the same extent as 
claims cognizable under section 2733, title 10, United States Code are now settled 
by the Secretaries of the Departments of the Army and of the Air Force under 
reguiations implementing that section. 

In addition, those tort claims which, if they resulted from activities of mem- 
bers of the Armed Forces would be cognizable under the Federal Tort Claims 
Act, will, if resulting from activities of members of the National Guard, be 
cognizable under the new section which this legislation would add. They would 
be paid to the same extent as claims resulting from activities of members of 
the Armed Forces were formerly paid under the act of July 3, 1943, as amended 
(57 Stat. 8372) (now codified as sec. 2733 of title 10, U.S.C.) prior to enactment 
of the Federal Tort Claims Act on August 2, 1946. Section 408 of the latter 
act (60 Stat. S43, 28 U.S.C. 2672) required that all claims cognizable under 
that act were to be settled under it rather than under the act of July 3, 1943, 
supra. Since members of the National Guard not in active Federal service 
have been held not to be employees of the United States within the meaning of 
the Federal Tort Claims Act (MeCranie v. U.S., supra) claims resulting from 
their activities are not cognizable under that act. 

Claims arising ont of the ordinary traffic accident and other tort-type claims 
will, however, be made payable only when the proximate cause of the accident 
was the negligent act or omission of the National Guard man or civilian em- 
ployee acting in the scope of his employment. Claims for damage to or destruc- 
tion of property caused by acts of depredation, willful misconduct, or such 
reckless disregard of property rights as to carry an implication of guilty intent 
will not be payable. On the other hand, claims incident to noneombat activities, 
though not caused by any ascertainable negligence, such as those proximately 
caused by maneuvers, special field exercises, operating aireraft and missiles, 
using explosives, firing guns or other weapons, including vibration or concussion, 
using equipment or devices having latent mechanical defects, moving combat 
or other vehicles designed especially for military use, and using and occupying 
real property, will be made payable 

If the claim is in excess of $5,000 and the Secretary of the military depart- 
ment concerned considers it meritorious, he may pay the claimant $5,000 and 
report the excess to Congress for its consideration. 

For the foregoing reasons, the Department of the Army on behalf of the De- 
partment of Defense is opposed to section 1 of H.R. 5435, 86th Congress, which 
would extend the coverage of the Federal Tort Claims Act. but favors enact- 
ment as a new section of title 32, of the substance and intent of section 2 of 
the bill. A substitute draft bill which would overcome the noted objections 
and carry out the purpose of section 2 of the bill is attached 

The fiscal effects of the legislation are not known to the Department of De- 
fense, nor can an accurate estimate be made. They can be expected to aggregate 
not less than $22,000 annually, that being the average amount paid for claims 
incident to the operation of National Guard camps of instruction in recent years. 
However, since claims in excess of $1,000 and those for personal injuries were 
hot payable, the cost of those classes of claims is not known. Neither can the 
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experience incident to camps which are conducted during 15 days of full-time 
training duty, and involve maximum vehicular movements, be correlated with 
National Guard operations during the remainder of the year in the inactive duty 
training phase. Any cost estimates which might be made would be subject to 
great inaccuracy, since, although the majority of claims may be expected to 
result from motor vehicle accidents, a single aircraft accident or ammunition. 
site explosition would perhaps exceed the cost of all other claims combined, 
The cost of unusually large claims would be under the control of Congress to 
which they would be reported. 

This report has been coordinated within the Department of Defense in age. 
cordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advised that while there is no objection to the 
submission of this report its views regarding this bill will be set out in a letter 
sent directly to the committee, 

Sincerely yours, 
WILBER M. BRUCKER, 
Secretary of the Army, 


EXfCUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGRT, 
Washington, D.C., May 11, 1960 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary 
House of Representatives, Washington, D.C. 

My Dear Mr. CHAIRMAN: Reference is made to several letters from the com- 
mittee requesting the views of the Bureau of the Budget with respect to two 
bills: H.R. 5435. to extend the Federal Tort Claims Act to members of the 
National Guard when engaged in training duty under Federal law, and for 
other purposes; and H.R. 9315, to assume the States’ liability for activities of 
members of the National Guard engaged in air defense activities on a tactical 
site which is under the control of the Army or the Air Force, and for other 
purposes. 

The Department of the Army, on behalf of the Department of Defense, is 
submitting reports on these bills to your committee and the Department of 
Justice will present a prepared statement in regard to them. With respect to 
those provisions of the bills that would amend the Federal Tort Claims Aet to 
make cognizable, under that act, various claims arising out of activities of the 
National Guard not in the Federal service, the Bureau of the Budget concurs 
in the opposition to such provisions expressed by both of the aforementioned 
departments. 

It is understood that most, if not all, of the claims that would be covered by 
H.R. 9315 are, to the extent they arise out of actual performance of Federal air 
defense missions, payable under existing provisions of law. With respect to 
those provisions of H.R. 5435 and the substitute draft proposed by the Depart- 
ment of the Army, the Bureau of the Budget believes it important that the 
sweeping nature of such a claims authorization be fully recognized. Such aa 
authorization would commit the Federal Government to pay virtually every 
claim growing out of the training of the National Guard in its State status, @ 
status in which Federal authorities exercise no real supervisory authority or 
control. There is no basis for determining the cost of such a claims program, 
but it seems safe to estimate that it could easily run into the millions every year, 
even without catastrophic incidents, 

In line with the views of the Department of Justice as expressed in its state 
ment. we think that assumption of Federal liability for damages occasioned by 
activities over which the Federal Government has little if any direct control 
raises serious questions of public policy. This is particularly true when it is 
recognized that the proposed liability wonld run to the acts of almost 500,00 
individuals engaged not only in the operation of thousands of military vehicles 
and aircraft but also in an almost infinite variety of other activities throughout 
the 50 States. If Federal liability is to be assumed under such circumstances, it 
would certainly appear necessary, at a minimum, for the States to bear a share 
of the cost in order to assure a high level of responsibility. 
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Because of the important policy questions and the potential cost involved, the 
Bureau of the Budget believes that your committee will wish to give the present 
jegislation the most searching consideration. 

Sincerely yours, 
PHILLIP 8. HuGHEs, 
Assistant Director for Legislative Reference. 





DEPARTMENT OF THE ARMY, 
Washington, D.C., May 10, 1960. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Deak Mr. CrarnMaN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respéct to HR. 93815, 
6th Congress, a bill to assume the States’ liability for activities of members of 
the National Guard engaged in air defense activities on a tactical site which is 
gnder the control of the Army or the Air Force and for other purposes. 

The purposes of the bill are (a) to extend the coverage of the Federal Tort 
Claims Act to include members of the National Guard while engaged in air 
defense activities on tactical sites under Army or Air Force control, (b) to 
extend the provisions of section 2733 of title 10, United States Code, which 
authorizes the administrative payment of certain claims not cognizable under 
the Federal Tort Claims Act to cover claims resulting from activities of members 
of Nike units and Army National Guard technicians (full-time civilian employees 
authorized by section 709 of title 32, United States Code), and (c) to relieve the 
State or jurisdiction concerned of the statutory pecuniary liability imposed by 
section 710 of title 32, United States Code, with respect to property issued to 
these onsite units, unless the loss, destruction, or damage was attributable to 
any officer or employee of the jurisdiction not engaged in air defense activities. 

The Department of the Army on behalf of the Department of Defense has con- 
sidered the above-mentioned bill. 

Section 1 of H.R. 9315, 86th Congress, which would extend the Federal Tort 
Claims Act to these National Guard members and technicians is unnecessary 
since under current law and regulations, such claims are now payable. 

Section 2 of the bill would extend the Military Claims Act (now codified as 
section 2733 of title 10, United States Code) to cover members and technicians 
of air defense units. H.R. 5435, 86th Congress, a bill to extend the Federal Tort 
Claims Act to members of the National Guard when engaged in training duty 
under Federal law, and for other purposes would provide this coverage not only 
for this limited class (members and technicians of air defense units), but in 
addition all other members and technicians of the National Guard acting within 
the scope of their employment incident to the performance of training duty 
authorized by sections 502-505 of title 32, United States Code. The Department 
of the Army on behalf of the Department of Defense has recommended a substi- 
tute draft bill for H.R. 5435 which would accomplish this purpose. Section 2 
is unnecessary insofar as it relates to air defense activities on a tactical site 
since under current law such claims are now payable. 

Section 3 of the bill would relieve the States of pecuniary liability for military 
property issued to National Guard air defense units unless the loss, damage or 
destruction was caused by State officers or employees other than those engaged 
in the air defense activity. Since the units themselves have a peculiarly Federal 
mission and are located on sites under Federal control, it would be inappro- 
priate to hold the State pecuniarily liable for damage, loss or damage of military 
property issued to such units. The member concerned would remain personally 
liable for damage or loss to the same extent as if he were a member of the Active 
Army and Air Force or Army and Air Force Reserve. The State would be liable 
only if the damage or loss was negligently caused by one of its officers, agents, 
or employees other than a member of the air defense unit. 

For the foregoing reasons, the Department of the Army, on behalf of the 
Department of Defense is opposed to section 1 and 2 of H.R. 9315, but favors 
enactment of section 3. 
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The enactment of this bill, if amended in accordance with the foregoing, wonig 
cause no increase in the budgetary requirements of the Department of Defense 
except indirectly, to the extent that the Federal Government would have to re. 
pair or replace property damaged, lost, or destroyed by reason of the negligence 
of a National Guard on site member, the cost of which was not collectible from 
the individual. There has been no experience which would provide any indica. 
tion of the probable annual cost of damage to Nike equipment. 

This report has been coordinated within the Department of Defense jp 
accordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advised that while there is no objection to the sup. 
mission of this report its views regarding this bill will be set out in a letter sent 
directly to the committee. 

Sincerely yours, 


Wiser M. Brucker, 
Secretary of the Army, 
Mr. Lane. If there are no other witnesses, we will declare the hear 
ing closed on H.R. 5435 and H.R. 9315. 
(Thereupon, the subcommittee proceeded to consideration of other 
pending matters. ) 


x 








